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The book titled “Quo vadis, Boards of Appeal? The Evolution of
EU Agencies” Boards of Appeal and the Future of the EU System of
Judicial Protection” and edited by Jacopo Alberti has recently been
published as a special volume of the Rivista del Contenzioso Europeo
- Revue du Contentieux Européen - Review of European Litigation.
Coherently with the mission of the Review, founded in 2023, the
book sheds light and offers new perspectives on a core topic of EU
law. The volume, in fact, reinvigorates the legal debate on EU
Agencies’ Boards of Appeal (hereinafter BoAs) and offers new
perspectives on their evolution.

As it is well known, and duly acknowledged by the Editor’s
introduction and further confirmed by the bibliographical
references made by almost each of the twenty Authors in the
analyses carried out in the various chapters, the legal debate on the
topic is surely not scarce nor in its infancy. Nonetheless, having
BoAs reached their «age of maturity»!, the book proposes a «shift
from a micro perspective, which is focused on assessing what these
bodies are, to a macro perspective, which is focused on assessing
what they are bringing to the EU judiciary and how the latter is
evolving thanks to their presence»?.

As the book convincingly clarifies in several passages, there
are sound reasons - apart from some considerations that will be
elucidated at a later stage - for insisting on the BoAs contribution
to the overall functioning of the EU system of “judicial” protection.
These reasons lie in two recent changes in the EU legal framework.

" Assistant Professor of Administrative Law, Roma Tre University.

1]. Alberti, A Call for A New Approach in The Study (and Management) of EU
Agencies’ Boards of Appeal, in 1d. (ed.), Quo vadis, Boards of Appeal? The Evolution of
EU Agencies’ Boards of Appeal and the Future of the EU System of Judicial Protection
(2024), 1 ff, 3.

2 Ibidem.
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The first relates to the BASF and Aquind judgements,
respectively decided in 2019 by the General Court and in 2023 by
the European Court of Justice, which imposed on BoAs a duty to
perform an in-depth review, in order to supplement the relatively
limited one carried out by EU courts in relation to acts undertaken
by EU agencies which involve complex technical and economic
assessments.

The second concerns the filtering mechanism resulting from
the amendments to the Statute of the Court of Justice introduced in
2019 and 2024. In fact, under certain circumstances the Statute now
exempts BoAs’ decisions from the scrutiny of the Court of Justice.
More precisely, according to Article 58a of the Statute, once a BoA’s
decision has been challenged in front of the General Court and
reviewed by the latter, a further appeal to the Court of Justice is
precluded, unless «it raises an issue that is significant with respect
to the unity, consistency or development of Union law».

Elaborating extensively on the legal implications stemming
from these momentous changes, the book originally contributes to
the legal debate and advances some hypotheses for the future
evolution of EU law in this field. That is so thank to both the
articulated contents of the volume, and to its methodology.

Before delving into the contents of the analysis, some
considerations concerning methodology and context seem useful in
the perspective of the present review.

First, the book constitutes the final product of a research
project funded by the European Commission under the Erasmus+
Programme, which lasted from 2020 to 2024, and allowed the
creation of a Jean Monnet Module on EU Specialised Judicial
Protection. The link between BoAs and the EU judicial system as a
whole was, therefore, a native feature of the research.

Secondly, the research project and, consequently, the book
embrace a “law in action” perspective consisting both in the
involvement of members of BoAs (and other EU bodies) and in the
adoption of an “inner” point of view, i.e. a focus on the day-by-day
activity of BoAs and on their - often overlooked - administrative
structure and staff.

Thirdly, and in strict connection with the previous point, the
research paid particular attention to the case-law of BoAs, an aspect
which is both original and extremely valuable, considered the
traditional difficulties in finding BoAs” decisions. This resulted in
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the creation of a Common Database of EU Agencies” BoAs, which
is now available online, offering a new search engine that can also
be instrumental to further research on the topic, combining
quantitative and qualitative analysis.

Coming to the contents of the book, the analysis is structured
into three main parts, followed by the Editor’s concluding remarks.

The first part collects horizontal studies on BoAs" activity,
considering classic issues of EU litigation. In particular, Camilla
Burelli focuses on private applicant’s locus standi, underlying that,
to consider access to EU courts without assessing how access to
BoAs actually works, would be partial, if not erroneous, at least
with regard to the cases in which access to EU Courts is subject to
the previous exhaustion of administrative remedies. In this regard,
the Author convincingly criticizes BoAs consolidated practice to
automatically replicate the - relatively rigid - EU jurisprudence
requirements concerning the party’s interest in bringing the case.
Illaria Anro focuses on third parties’ intervention before BoAs,
underlying the significant degree of heterogeneity among them,
and comparing these solutions with the rules that apply to the EU
Courts. Giulia Agrati addresses the issue of procedural guarantees
before BoAs, questioning their administrative nature and the
consequent application of - and conformity with - Article 41 CFR.
Massimo Francesco Orzan discusses the power of certain - but not
every - BoAs to grant interim relief measures, as well as the
differentiated solutions they reach, which appear justified in light
of the heterogeneous nature and objectives of EU Agencies. Sofie
Oosterhuis introduces in general terms the topic that is dealt with
in sectoral terms in the second part of the Book, i.e. the standard of
review employed by BoAs, especially in light of the Agquind
jurisprudence. Riccardo Torresan discusses the filtering mechanism
resulting from the aforementioned reforms of the CJEU Statute,
both in theoretical terms and in light of recent practice. Paolo
Giuseppe Silvestri presents the interesting data and results of
empirical research carried out on BoAs decisions through the
aforementioned Common Database.

The second part delves into the main implications of the
Aquind judgment and explores, from different points of view, the
standards applied by the various BoAs and the possible
enhancement of their review. Following a sector-specific structure
and according to a pragmatic and institutional point of view, this
part collects contributions from Presidents, Vice-Presidents and
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other distinguished members of EU BoAs: Gordon Humphreys,
Marcus Navin-Jones, Michael Sanchez Rydelski, Antoine Buchet,
Miro Prek, Michele Siri, Marco Lamandini, David Ramos Munoz
and Marcel Verslype.

Finally, the analysis carried out in the third part enquires
into the future perspectives, putting BoAs in relation to the broader
context - and evolution - of the EU system of judicial protection.
The topic is addressed by experts from the Legal Services of the
European Parliament, the Council and the European Commission:
Tamas Lukacsi, Carlo Zadra, Paolo Stancanelli and Alejandro
Menéndez Fernandez.

The book proves to be successful with regard to a demanding
challenge: it provides a unitary analysis of EU BoAs without
overestimating their common traits. In no way, in fact, does the
book expose itself to the risk of “oversimplification” (to use the
words of one of the Authors)?. To the contrary, it faithfully depicts
the heterogeneities of BoA’s structures, activities, and standards of
review, also providing sound explanations for them. This attitude,
which reflects a scientific approach that is both non-ideological and
open to complexity, emerges almost in every chapter of the Book,
and is especially recognized by the Editor, both in the introduction
and in the concluding remarks*.

As agreed upon by the Authors, BoAs” heterogeneity does
not constitute a problem in itself. There is, conversely, ample
consensus among them that the current legal framework, while
fragmented, does not require significant amendments; in other
words, BoAs have proved well and even show further
potentialities. There is, however, considerable agreement upon the
need to intervene on a critical aspect, ie. BoAs organic
independence. Depending on the peculiarities of the BoA taken into
consideration, independence may in fact be posed at risk by the
power of removal of BoA’s members (conferred either to the

3 P. Stancanelli, A. Menéndez Fernandez, Role and Perspectives of The Boards of Appeals
of EU Agencies in Light of The Reform of The Statute of The Court of Justice, in J. Alberti
(ed.), Quo vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal
and the Future of the EU System of Judicial Protection, cit. at 1, 305 ff., at 305.

4 A. Buchet, The Board of Appeal of The European Chemicals Agency. Structure and
Power of Review, in J. Alberti (ed.), Quo vadis, Boards of Appeal? The Evolution of EU
Agencies’ Boards of Appeal and the Future of the EU System of Judicial Protection, cit.
at 1,221 ff,, at 221 observes that «the common characteristics shared by all EU Agencies’
appeal bodies cannot entirely eclipse the existence of actual differences in their structure
and functioning.
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Commission or to the Agency head), by the lack of financial
autonomy, and by its non-permanent nature, which often entails
the absence of a dedicated administrative support structure and a
registry. In this regard, it seems impossible to disagree with the
Editor, when he affirms that, although it is true that «if it ain’t broke,
don’t fix it ... the time to repair a roof is when it is not raining»°.
Targeted amendments - rather than an organic reform - seem in
this perspective desirable and, to a certain extent, politically viable
and uncontroversial.

Unsurprisingly, as it often - and physiologically - is the case
with scientific enterprises that address complex and evolving
issues, some questions remain open. More precisely, several aspects
of the topics discussed in the first part of the book (e.g., third parties’
intervention, procedural guarantees, legitimation to bring the case,
and interim relief) remain critical. The wuncertainties that
characterize the legal regime of these latter aspects mainly derive
from the unresolved qualification of BoAs themselves, still affected
by the «tension between an administrative and a judicial nature»,
which the Editor includes among the factors that will be at the core
of the «agenda for future research» on the topic®.

Although the book - agreeably - avoids a dichotomic
approach to this issue, the judicializing perspective seems at times
to prevail. This occurs, for instance, in relation to the impact of the
tiltering mechanism”, with regard to the use - though within
quotation marks - of the term “judge” to refer to BoAs8, and with
respect to the - indeed intriguing - idea that BoAs «have de facto
replaced - in functional and not institutional terms, of course - the
specialized tribunal provided for under Article 257 TFEU and they

5 J. Alberti, EU Agencies’ Boards of Appeal Victimes de Leur Succés?, in Id. (ed.), Quo
vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal and the Future
of the EU System of Judicial Protection, cit. at 1,323 ff., at 331.

6 Idem, 338.

7 An aspect which is especially debated by C. Zadra, Possible Future Developments of
The Legal Framework of The Boards of Appeal: A Short Analysis from The Perspective
of The Council of The European Union, in J. Alberti (ed.), Quo vadis, Boards of Appeal?
The Evolution of EU Agencies’ Boards of Appeal and the Future of the EU System of
Judicial Protection, cit. at 1, 293 ff., at 299.

¥ See for instance C. Burelli, Private Applicants” Locus Standi before The Boards of
Appeal, in J. Alberti (ed.), Quo vadis, Boards of Appeal? The Evolution of EU Agencies’
Boards of Appeal and the Future of the EU System of Judicial Protection, cit. at 1, 17 ff.
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have become fully part - at least in functional terms - of the EU
judicial machinery»°.

Some of the Authors, instead, place BoAs in what they deem
their “natural environment”, i.e. administrative review 10. This
second perspective is not only sound, since it solves some of the
criticalities and uncertainties debated in the first part of the book,
but is also corroborated by the historical and comparative analysis,
and ought conclusively to be preferred.

The experiences of several legal systems, in fact, display both
the long-lasting tradition and the current practice of administrative
appeals and internal review mechanisms. The administrative
nature of these remedies - which have indeed evolved from their
nineteenth-century origins - is recognized on both sides of the
Atlantic Ocean and entails a structure and procedural guarantees
that are indeed different from those characterizing judicial review,
but not necessarily inferior to them. In the perspective of the EU
legal order, this difference can be summarized by referring to the
distinct set of guarantees respectively provided for by Articles 41
and 47 of the Charter of Fundamental Rights.

Embracing this administrative-law-like perspective might
eventually contribute to the future reappraisal of the view that
«Boards of Appeal currently combine the disadvantages of being
first-instance judges with those of being bodies embedded in the
authority whose decisions they are called on to review»!1.

9 J. Alberti, A Call for A New Approach in The Study (and Management) of EU Agencies’
Boards of Appeal, cit. at 1, 5.

10 See for instance M. Prek, Selected Contemporary Questions from The Activiteis of The
ACER Board of Appeal, in J. Alberti (ed.), Quo vadis, Boards of Appeal? The Evolution
of EU Agencies’ Boards of Appeal and the Future of the EU System of Judicial Protection,
cit. at 1, 239 ff., at 249, who observes that BoAs ought to be «examined in their natural
environment, the one of administrative review» (emphasis added).

1], Alberti, EU Agencies’ Boards of Appeal Victimes de Leur Succés?, cit. at 6, 325.

1580



