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EDITORIAL

ASYMMETRIES OF UNILATERAL TAX STRATEGIES BY
INDIVIDUAL COUNTRIES: COOPERATION VS CONFLICT

Carlo Garbarino™

1. Introduction

In international taxation countries are keenly jealous of their
tax sovereignty: each country pursues dominant strategies
(“unilateral tax strategies”), i.e., in game theory terms the strategies
that maximize its benefits, no matter what the other countries do.
As a result, cooperation becomes difficult because of national
interests. My argument instead is the following: not all unilateral
tax strategies by individual countries are “egoistic” protecting only
national interest because certain of such strategies lead to
cooperation if they converge in a multilateral setting. By contrast,
unilateral strategies that simply represent national interest without
converging in a multilateral setting lead to conflict.

So, it is not the nature of a strategy of being unilateral, but
the context in which it plays out, that matters. I will test this
argument by sampling two types of unilateral strategies that
originated in the U.S.: the global taxation of multinationals of 2021-
23 and the executive order April 2, 2025 on “reciprocal tariffs”.

2. Global taxation of multinationals

Let us start from global taxation of multinationals. At the
beginning of 2021, the Biden administration presented the
American Jobs Plan (the “U.S. Plan”), a comprehensive scheme
motivated by domestic policy goals which also included a bold
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proposal for full taxation of global profits of U.S. multinationals
which, at the time, were undertaxed on foreign profits in a context
of keen tax competition by countries on corporate tax rates (a race
to the bottom). There was no reason to expect an immediate
ramification of this domestic proposal which in the U.S. actually
never became law, and yet just after a few weeks, on 7 June 2021,
the G7 reached an agreement which was confirmed later by the
OECD/G20 Inclusive Framework on 1 July 2021, subsequently
endorsed by the G20, which basically accepted the U.S. idea of
taxing multinationals on global profits. This agreement was based
on the reallocation of taxing rights to market countries (Pillar One)
and minimum effective taxation of multinationals (Pillar Two).

The OECD on 14 December 2021 approved the so-called
Model Rules for Pillar Two setting the policies to be implemented
by individual countries. In 2022 the OECD also released a
Commentary on Pillar Two. The Model Rules were followed by an
EU Directive on ensuring a global minimum level of taxation for
MNESs and large-scale domestic groups in the Union implemented
by Member States by January 1, 2024. The Directive follows closely
the OECD Pillar Two with the necessary adjustments to ensure
compliance with EU law.

A process of international negotiations, unprecedented in tax
matters, was set in motion, leading to a different architecture of
international taxation. The U.S. Plan was relevant from a policy
perspective: the unilateral move by a major player (the U.S.) had in
fact activated a process of international negotiations that affected
not only the EU as a bloc but which extended to a vast array of
OECD and non-OECD countries that also adopted this type of
unilateral tax strategy.

Negotiations opened up new perspectives in terms of an
international tax architecture based on multilateralism. In this
multilateral framework about profit-shifting and tax competition
home states deploy unilateral strategies akin to those now proposed
by the U.S. and endorsed by the G7 and G20 to assert their own tax
clout on their multinationals, a prerogative that had been
substantially lost as a result of the increased mobility of capital. This
strategy is in fact a prerequisite for the development of cooperation
and the establishment of an effective multilateral framework about
profit-shifting and tax competition. Within this multilateral setting,
the unilateral exercise of full tax sovereignty by home states on the
global profits of their multinationals is thus the basis of multilateral
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cooperation among states as it prevents arbitrage by multinationals,
who will have to pay taxes at least to one state.

Unilateral moves by home states, in this context, do not
conflict with multilateral arrangements; to the contrary, they
facilitate them. More precisely these unilateral strategies consist of
a default rule under which each jurisdiction imposes a tax at a pre-
set minimum rate on resident multinationals on global consolidated
net profits, preventing in any case double exemption or reduced
taxation. Additionally, fall-back rules for apportionment of taxing
rights based on profit allocation and nexus rules are employed to
protect national interests of countries - in particular developing
countries - where multinationals carry out market and other
substantial activities often without physical presence.

3. Tariffs increases introduced by the U.S.

In contrast to the story about global taxation of
multinationals, an example of unilateral tax strategies by individual
countries leading to non-cooperation is that about tariffs increases
introduced by the executive order of the U.S. administration on April 2,
2025, under the International Emergency Economic Powers Act
(IEEPA), establishing “reciprocal tariffs” designed to align U.S.
tariffs with those imposed by other countries on American
products. Historically countries wunilaterally protected their
national interests through tariffs, leading to retaliations by other
countries, but the GATT and then the WTO international legal
orders have curtailed that trend through broad multilateral
instruments that gradually reduced tariffs on a multilateral basis.

On this background of multilateral cooperation, effective
April 5, 2025 a base tariff of 10% on many goods imported from
foreign countries from most countries applies in the U.S., while
effective April 9, 2025 individualized tariffs are imposed in the U.S.
on imports from approximately 60 countries with which the U.S.
has the largest trade deficits. Imports from the EU will be subject to
a 20% (additional) tariff possibly increased to 50%. Specific rates
are detailed in Annex I of the Executive Order, for imports from
other countries. A 90-day suspension (April 10 to July 9) of
reciprocal tariffs (base tariff of 10% remains in effect) has been,
however, introduced unless exemptions are granted. These
measures add to those already announced on imports of cars,
trucks, and automotive parts, as well as specific measures targeting
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China, Canada, and Mexico. The initiative is part of the “America
First” trade policy, launched on the first day of the Trump
administration.

Differently from the unilateral strategies about global
taxation of multinationals, these specific individual U.S. unilateral
strategy will be followed by other countries” unilateral strategies in
retaliation leading to non-cooperation. There is already a strong
empirical basis at macro and micro level, already demonstrating the
non-cooperative effects of the U.S. unilateral move.

At macro-level there are three potential impacts of new tariffs.
First, increased tariffs cause price increases of goods that will be borne
by U.S. consumers and eventually by non-U.S. consumers when
other countries in turn will increase their tariffs on products made
in the U.S. and exported in those countries. These critical situations
will not induce cooperation by affected countries.

Second, the new tariffs would also trigger changes to the
supply chain and are likely to cause disruptions in supply flows:
suppliers will attempt to re-modulate costs and this would in turn
put sustainability at risk for manufacturers and suppliers exporting
to the U.S. The rationale invoked by the U.S. Government that
increased tariffs would be an incentive for non-U.S. located firms to
move to the U.S. to avoid the new tariffs are highly speculative and
vary depending on the types of goods and services being produced.
Also, these disruptions will not facilitate cooperation.

Third, increased tariffs have negative impacts because create
the risk of counter-measures by other countries which could engender
an escalation of the level of tariffs: in this context countermeasures
by other countries could raise trade tensions and transform
cooperation into conflict.

Non-cooperative effects are also evident at micro-level
because there are four potential impacts of new tariffs: on
companies, on custom practices, on corporate taxes, and on legal
risk and practices. First, the potential impacts of new tariffs on
companies basically entail a reduction in gross margin/operating
income: companies need to restructure their knowledge of their
current situation of import/export operations across the entire
supply chain. Second, the potential impacts of new tariffs on
companies basically are in terms of increased operational and
compliance costs to manage increased complexity leading to
difficulties in managing customs operations effectively.
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Third, new tariffs potentially alter the global tax position of
companies as there is a possible discontinuity of transfer pricing
policies on intragroup transactions due to the impact of increased
tariffs. Fourth, the potential impacts of new tariffs on companies
determine legal uncertainty and delays in negotiations of trade
agreements.

The upshot is that strategies that unilaterally increase U.S.
tariffs lead to conflict due to the compounding of non-cooperative
effects at macro and micro level. These U.S. unilateral strategies
lead to conflict because they simply represent national interest
without converging in a multilateral setting. This is particularly
evident in the U.S. case were increases of the tariffs are wedded to
an approach based on strict tax sovereignty: in two orders issued on
his first day in office President Trump rejected the participation of
the U.S. in the OECD's global minimum corporate tax project and
ordered an investigation into foreign countries that adopt
“discriminatory” or “extra-territorial” measures towards U.S.
citizens and companies, with a report to be submitted by April,
2025.

If a jurisdiction is identified with extraterritorial or
discriminatory taxation (the Digital Service Tax and the global
taxation of multinational under OECD are cited), the President can
act by proclaiming that jurisdiction as discriminatory and thus
pursue a unilateral strategy in retaliation. The retaliatory effects of
this proclamation are the doubling of the tax rates for foreign
citizens and companies on U.S. income, including foreign citizens
resident in the U.S. (e.g., managers of non-U.S. companies who
work and reside in the U.S.), branches in the U.S. or foreign
companies that generate income «effectively connected» to the U.S.
Other possible U.S. retaliatory measures can be imposed on
countries that adopt "extraterritorial or discriminatory" taxes.

4. Conclusions

In conclusion: unilateral tax strategies lead to cooperation
when they are aligned with unilateral tax strategies of other
countries in the context of a multilateral framework denominated
“international tax regime”, which is defined as a set of implicit or
explicit principles, norms, rules and decision-making procedures
around which the expectations of taxing states converge in respect
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to a specific common interest. In this situation each country has an
interest to participate in cooperation.

In the case of global minimum taxation this interest is the
limitation of profit-shifting and the regulation of tax competition,
in the case of tariffs this interest is the limitation of distortions
caused by tariffs. An international tax regime is thus understood as
a set of rules that are used to alter behavior by modifying the costs
and benefits associated with the policies of individual countries. By
contrast, the U.S. unilateral tariff increases do not converge toward
an international tax regime, rather they disrupt the existing regime
constituted by the WTO legal order.
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