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Abstract 
This article examines how transparency can function as a 

foundational safeguard in algorithmic governance within the 
European legal space. The Council of Europe’s Framework 
Convention provides a broad, rights-oriented vision of transparency 
grounded in intelligibility, oversight and participation. In contrast, the 
EU AI Act adopts a predominantly technical, market-driven approach, 
offering complementary but more limited transparency obligations. 
The paper argues that national administrative law plays a crucial role 
in operationalising these frameworks by articulating transparency as a 
multi-layered principle – combining access to information, reason-
giving, participation and review – to address the structural opacity of 
AI systems. Through this administrative infrastructure, algorithmic 
decision-making can be reconciled with democratic accountability and 
the rule of law. 
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1. Transparency as the missing link in AI Governance 
It is undeniable that AI is clearly having a significant impact on 

the implementation of administrative tasks and transforming the way 
public authorities exercise their powers1. Administrative procedures 
may largely benefit from AI in terms of both efficiency and 
effectiveness, speeding up the whole decision-making process. At the 
same time, this also gives rise to broader concerns about the ways in 
which it may distort core principles such as transparency, 
accountability, and the participation of stakeholders in administrative 
decision-making. Furthermore, because the procedure operates in a 
principally opaque manner, the explainability of the decisions is 
partially compromised, diminishing the ability of those concerned to 
challenge them before judicial bodies or have them reviewed by the 
competent administrative authority. 

Conversely, transparency is a key principle of public law, 
requiring public bodies to be accountable for their behaviour and 
enabling citizens to safeguard their rights and protected interests. 
Transparency as a legal concept thus refers to the horizontal 
relationship between the State and the individual, where the 
information sought is held by a State entity2. 

Therefore, the Council of Europe's work in adopting the 
recently approved Framework Convention on AI deserves particular 
recognition, as it establishes standards for all European states 
regarding the impact of AI on people’s lives and democratic 

                                                
1 Across Europe, national public administrations are already integrating AI systems 
into a broad range of functions: from general public services – where virtual 
assistants and chatbots facilitate interaction with citizens – to healthcare, where 
predictive tools support monitoring and clinical decision-making. AI is also used in 
sectors such as agriculture and transport for monitoring and planning purposes, as 
well as in public order and safety through automated analysis and intelligent 
surveillance. Even in the field of social protection, various procedures, including 
eligibility checks and the handling of applications, are increasingly supported by 
automated systems. Taken together, these examples illustrate a growing, though 
uneven, incorporation of AI into administrative decision-making and public service 
delivery. For further details, see Misuraca, van Noordt (2020). 
2 Reichel (2020) 939. The author recalls the central function of the principle of 
transparency in the Swedish constitutional and administrative model, enabling both 
the ombudsman, the press, and the public at large insight into the internal workings 
of the administration. 
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institutions, while placing special emphasis on the rule of law and 
human rights. The Convention specifically references the principle of 
transparency in Article 8, in conjunction with oversight. Article 8 states 
that: 

Each Party shall adopt or maintain measures to ensure that adequate 
transparency and oversight requirements tailored to the specific context and risks are 
in place in respect of activities within the lifecycle of artificial intelligence systems, 
including with regard to the identification of content by artificial intelligence 
systems. 

On the other hand, the Convention leaves broad discretion to its 
Member States regarding the implementation of its provisions within 
their domestic legal orders. The issue becomes even more complex 
when taking into account that the AI Act3 adopted by the European 
Union is expected to give retroactive effect to the Convention. This is 
particularly problematic because the AI Act was originally designed as 
a market-oriented regulatory tool, whose main objective is to protect 
the internal market4 and address distortive or restrictive commercial 
practices, rather than to implement broader human-rights-driven 
obligations5. 

Therefore, examining the notion of transparency as developed 
within administrative law may offer valuable guidance on how the 
Convention’s Member States can give effect to the transparency 
requirements it establishes. 

 
 
2. Transparency and the CoE Framework Convention 
The Framework Convention explicitly identifies transparency 

as one of the central principles for ensuring that artificial intelligence 
systems remain compatible with democratic values and the rule of law. 

                                                
3 Regulation (EU) 2024/1689 of the European Parliament and the Council of 13 June 
2024 laying down harmonised rules on artificial intelligence and amending 
Regulations (EC) 300/2008, (EU) 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 
2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (AI Act). 
4 Its main legal basis is Article 114 TFEU, which empowers the EU to regulate for the 
functioning of the internal market. 
5 As noted by S. De Conca in her contribution to this volume, the AI Act should 
primarily be understood as a product-safety law, which renders it inherently distant 
from regulatory schemes aimed at safeguarding fundamental rights. See De Conca, 
(2025). For similar conclusions, see also Almada & Petit (2025). 
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Together with accountability and oversight, transparency forms what 
may be called the Convention’s procedural architecture, meant to 
operationalise the substantive protection of human rights in the age of 
AI. 

More specifically, Article 8 conceives transparency in very 
broad terms: it encompasses not only technical explainability, but also 
institutional openness and the public’s ability to understand and 
scrutinise how AI systems affect their rights and interests. Oversight, 
in turn, implies the existence of competent authorities with the 
mandate and expertise to verify compliance and to intervene when AI 
systems threaten human rights or democratic integrity. In this respect, 
Article 8 articulates a dual transparency requirement: vis-à-vis 
individuals, it concerns the provision of information and the 
intelligibility of AI-related processes, whereas in relation to 
institutions, it pertains to mechanisms of accountability. 

On the other hand, Article 15 complements this provision by 
embedding procedural safeguards within the same normative 
framework. It calls upon States to “ensure that individuals are notified 
when interacting with an artificial intelligence system and are able to 
seek human involvement where appropriate”. 

The provision thus translates transparency into an individual 
procedural right: a right to know when an algorithmic system is 
involved in a decision-making process and to request human oversight 
or review. Although the provision is intentionally drafted in broad 
terms, its rationale is evident. Transparency operates not only as an 
informational requirement but also as a participatory one, allowing 
individuals to restore autonomy over the decision and challenge 
automated processes. 

Taken together, these provisions articulate an integrated model 
of trustworthy AI6 grounded in intelligibility, accountability and 

                                                
6 In reality, the very notion of “trustworthy” AI has its roots in EU law and policy. It 
first took shape when the European Commission established the High-Level Expert 
Group on AI (HLEG) with the mandate to develop ethical and governance principles 
for the emerging European approach to artificial intelligence. In April 2019, the 
HLEG published its Ethics Guidelines for Trustworthy AI, thereby introducing 
“trustworthy AI” as the central normative objective guiding the EU’s AI strategy and 
framing the concept as a holistic standard encompassing lawfulness, ethical 
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legitimacy. The Convention thus reaffirms that technological 
governance cannot be separated from the procedural ideals of 
democratic administration. From a legal perspective, the Convention 
only imposes obligations of result7, since it requires each Party to 
“adopt or maintain measures” capable of achieving transparency, 
oversight, and accountability, but it leaves wide discretion as to the 
form and institutional design of such measures. This formulation 
reflects the Council of Europe's traditional approach, which prioritises 
flexibility and respect for domestic constitutional arrangements. It also 
recognises the diversity of administrative systems among Member 
States and the varying maturity of their digital governance 
frameworks. 

This means that the concrete realisation of transparency will 
vary significantly depending on how each State translates these 
principles into its own administrative law. Because the Convention is 
structurally anchored in national administrative systems, its success 
ultimately depends on the resilience and adaptability of domestic 
public law. This, however, also entails the risk of significant disparities 
in its implementation across Member States. A second limitation 
concerns the lack of procedural specification: Article 15 of the 
Convention outlines what States should achieve, but not how. 
However, by applying the principles of good administration8, national 
and supranational authorities could embed transparency and 
oversight into the everyday processes of decision-making, enabling the 
Convention to fulfil its promise of democratic and rights-based AI 
governance. 

 
 
3. Beyond the AI Act: Transparency as an administrative 

principle 
It is therefore within administrative law that transparency must 

be reconsidered and operationalised. In this specific context, 
                                                
alignment, and technical robustness. The term has since been taken up and expressly 
incorporated into the AI Act. See Smuha & Yeung (2025), p. 230-231. 
7 According to its Article 26, the Framework Convention relies on a follow-up 
mechanism, in terms of a periodic reporting and peer-review process under the 
Conference of the Parties which lacks coercive powers. 
8 On this point see, Muzi (2023), p. 254 ff. 
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transparency is a principle able to shape procedural fairness, thus 
legitimising automated decision making and enabling public trust in 
the use of artificial intelligence by public authorities. Most legislative 
instruments governing AI, including the AI Act, conceive transparency 
as a matter of technical disclosure. The most extensive transparency 
requirements in the AI Act concern high-risk AI systems, defined in 
Article 6 and detailed in Annex III. More specifically, Articles 13 and 
14 of the AI Act frame transparency primarily in terms of technical 
documentation, logging capabilities, and information to deployers, 
rather than as a right of public access or participatory openness.  

These provisions aim to ensure that high-risk systems remain 
transparent primarily within the administrative and regulatory chain 
– namely, to those actors responsible for oversight, compliance, and 
safety – rather than to affected individuals or the wider public. 
Accordingly, the AI Act channels transparency inwards, privileging 
information flows among regulators and developers. This is why the 
AI Act’s transparency regime has been defined as essentially 
technocratic, grounded in product-safety logic rather than democratic 
accountability9. While such disclosures are essential for regulatory 
oversight, they fall short of addressing the core democratic issues 
raised by algorithmic governance: the opacity of decision-making, the 
asymmetry of information between public authorities and citizens, and 
the risk that automation may erode the ability to exercise procedural 
rights.  

More generally, the AI Act does not adopt an ‘administrative-
law approach’ to algorithmic governance: it contains no systematic 
framework for regulating the use of AI by public authorities, no 
dedicated chapter on automated administrative decision-making, and 
no comprehensive catalogue of rights enabling individuals to 
understand or contest algorithmically assisted decisions. Therefore, 
transparency arises only incidentally, mainly through technical 
documentation, provider instructions, and conformity assessments; it 
                                                
9 Despite its stated objectives, the AI Act may ultimately deliver less than anticipated 
in terms of safeguarding fundamental rights, democracy, and the rule of law. 
Although it sets out a series of safeguards, several of its core operative provisions 
allocate important regulatory responsibilities to AI providers themselves, with 
comparatively limited external oversight and only modest mechanisms for redress. 
See Smuha, Yeung (2025), p. 258. 
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remains primarily organisational and risk-oriented, rather than 
centred on individual procedural guarantees10. This reinforces the 
point that the AI Act conceives transparency as an instrument of ex ante 
risk control – internal to the system of regulatory supervision – rather 
than as a democratic safeguard enabling public scrutiny or 
participatory oversight11. 

Even Article 86 of the AI Act, which introduces a ‘right to an 
explanation’ for individuals subjected to decisions taken or supported 
by high-risk AI systems, is insufficient for this purpose. The provision 
requires deployers to provide ‘clear and meaningful explanations’ of 
the AI system’s role in the decision-making process and the main 
elements of the decision. Yet, this safeguard is narrowly framed: it 
applies only to Annex III high-risk systems, only when the decision 
produces legal or similarly significant effects in a way that they 
consider to have an adverse impact on their health, safety or 
fundamental rights. Such a formulation does not grant access to the 
underlying reasoning, data, or weighting criteria that shaped the 
automated output, nor does it meaningfully constrain the opacity 
inherent in complex learning systems. In line with the broader 
architecture of the AI Act, transparency under Article 86 thus operates 
as a minimal procedural guarantee – one that signals the involvement 
of automation but does not equip individuals to understand, verify, or 
contest the algorithmic assessment in any substantive way12. 

This also applies to Article 50 of the AI Act, which merely 
requires deployers of any kind of AI system intended to interact with 
natural persons to inform individuals that an automated tool has been 
used and to indicate the procedural avenues available to challenge the 
decision. Yet the provision stops short of mandating disclosure of the 
logic or criteria underpinning the system’s output, resulting in a form 
of transparency that is largely formal. Such a limited obligation does 
not equip individuals with the substantive understanding needed to 
                                                
10 It has been observed that, since the AI Act’s focus on documentation, system 
instructions, and traceability, it serves the goal of regulatory accountability rather 
than democratic scrutiny. See Carloni (2024), p. 27-29. 
11 See Mir (2025) 64-67. This author points out that the AI Act does not provide a 
catalogue of rights of citizens and businesses with regard to the use of AI systems by 
public authorities to understand or contest algorithmically assisted decisions. 
12 See Smuha & Yeung (2025), p. 233-234. 
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verify, contest, or meaningfully participate in algorithmically assisted 
administrative procedures. 

As a result, the Regulation offers only a partial response to the 
challenges posed by algorithmic opacity, leaving significant space for 
national administrative law to articulate more robust procedural 
safeguards. Precisely for this reason, administrative law must step in: 
it is only through administrative principles – access to documents, 
participation, and the intelligibility of decisions – that the 
Convention’s vision of democratic transparency can compensate for 
the narrow, technocratic notion embedded in the AI Act.  

Administrative law offers a different perspective. In its 
traditional form, it requires individuals to be able to understand the 
basis of administrative decisions, which in turn implies that affected 
persons must be able to participate in, or at least be heard during, the 
administrative procedure. It also demands that public authorities 
provide reasons for their choices, and that administrative decision-
making be subject to review. When public authorities deploy AI 
systems in decision-making processes, these guarantees must adapt 
but cannot be abandoned. The algorithmic system becomes, in effect, 
an administrative decision-making tool, and transparency is the 
precondition for the meaningful exercise of rights such as access, 
participation, contestation, and judicial review.  

A further core component of transparency as an administrative 
principle is the right of individuals – and, in some circumstances, the 
general public – to access information concerning the functioning and 
rationale of AI systems used by public authorities. Existing 
administrative instruments already provide a solid legal foundation in 
this respect. Freedom of information regimes, for example, grant access 
to administrative documents, including algorithmic models and their 
training data, subject to proportionate limitations. In addition, the 
more specific right to be informed in the context of automated 
processing (GDPR Arts. 13–15) offers a useful template for 
explainability, but its scope remains confined to situations involving 
personal data. Lastly, the obligation to provide a statement of reasons 
– embedded both in the general principles of administrative law and 
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in Article 41 of the Charter of Fundamental Rights (CFR)13 of the 
European Union – requires the administration to make the rationale of 
its decisions intelligible. When decision-making relies on automated 
systems, fulfilling this obligation presupposes a sufficient degree of 
algorithmic transparency, without which the underlying logic cannot 
be meaningfully disclosed. 

Consequently, automated processing requires administrations 
to adapt procedural safeguards, beginning with the duty to clearly 
inform individuals and the public whenever automated tools are 
deployed in decision-making. Information must concern not only the 
existence of automation, but also the system’s role within the 
procedure and its potential influence on the final decision. This implies 
that transparency evolves from a requirement of mere disclosure into 
a component of procedural fairness: individuals must be placed in a 
position to understand the relevance and possible impact of the 
automated processing. Ensuring such understanding also demands 
mechanisms capable of explaining, at least in essential terms, the 
reasoning steps performed by automated systems, particularly where 
automation contributes to determinations affecting rights or 
interests14. The explainability of algorithmic outputs thus becomes a 
functional equivalent of traditional reasoning duties in administrative 
law. 

Therefore, the shift from analogue to digital administration does 
not reduce the normative force of Article 41 CFR; on the contrary, 
automation magnifies the need for procedural guarantees that 
structure administrative legality. Where algorithms screen cases, 
classify applicants, or generate recommendations, the right to be heard 
ensures a counterweight to the opacity of computational processes; the 
right of access to the file enables individuals to verify the data and 
criteria underlying the system’s assessment; and the duty to give 
reasons requires the administration to articulate, in comprehensible 
terms, how algorithmic outputs contributed to the final decision. These 
guarantees ensure that ADM remains embedded within a framework 

                                                
13 Whose purpose was to codify some of the central principles of good administration 
and to enshrine them as a fundamental right within the EU legal order. See Galetta, 
Hofmann, Mir, Ziller (2015). 
14 Mir (2024), p. 62-63. 
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of good administration rather than drifting into technologically driven 
unilateralism. 

In a series of well-known decisions15, the Italian Council of State 
observed that the use of algorithms should be encouraged, as it accords 
with the principles of efficiency and cost-effectiveness in 
administrative action, laid down in Article 1 of the Italian 
Administrative Procedure Act (law 7 August 1990, n. 241) and linked 
to Article 97 of the Italian Constitution and the principle of good 
administration it enshrines. At the same time, the Court further held 
that, in order to safeguard other relevant principles – namely publicity 
and transparency – the mechanism through which the AI-driven 
decision is implemented must be knowable, and the algorithmic rule 
must be fully accessible to, and reviewable by, the administrative 
judge.  

The exercise of public power presupposes an authority that is 
identifiable and accountable, acting on the basis of rules that are set in 
advance and accessible. The related decision-making process must be 
transparent and intelligible, and the resulting decision should be 
adopted in full openness vis-à-vis the affected party and supported by 
an appropriate statement of reasons. Ensuring that a decision can be 
known and understood enables meaningful scrutiny both during the 
administrative procedure and, where necessary, in subsequent judicial 
review. Such scrutiny is made possible by the procedural documents, 
which must be accessible to the party concerned (and, increasingly, 
also subject to broader democratic oversight through Freedom of 
Information mechanisms), and ultimately reviewable by a court16. 

French constitutional jurisprudence confirms the centrality of 
transparency and explainability in algorithmic decision-making. In its 
landmark ruling of 3 April 2020, the Conseil constitutionnel held that the 
constitutional right of access to administrative documents – derived 
from Article 15 of the 1789 Declaration of the Rights of Man and of the 
Citizen – requires that the algorithmic rules underlying public 
decisions, including those used in higher education admissions, 

                                                
15 Council of State, sec. VI, 8 April 2019, n. 2770; Council of State, sec. VI, 13 December 
2019 n. 8472; Council of State, sec. V, 4 February 2020, n. 881. 
16 Carloni (2024). 
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remain sufficiently communicable to ensure democratic oversight and 
enable meaningful judicial review17. 

These judgments illustrate an emerging consensus that 
transparency is a constitutional prerequisite for algorithmic 
administration rather than a merely technical attribute. By anchoring 
explainability and communicability in fundamental rights guarantees, 
this jurisprudence strengthens the safeguards against opaque or 
discriminatory automated decision-making – precisely one of the risks 
emphasised in the Preamble of the Framework Convention. The 
challenge lies in adapting these tools to algorithmic systems, where 
opacity may stem from technical complexity, reliance on machine 
learning models, or claims of trade secrecy. Administrative law must 
therefore mediate between competing interests: protecting innovation 
and intellectual property on one side and ensuring transparency and 
fairness on the other. 

The consolidation of transparency as an administrative 
principle is further evidenced by recent legislative interventions at the 
national level. A particularly illustrative example is Italy’s Law No. 132 
of 23 September 2025, which establishes a comprehensive framework 
for the use of AI in the public administration. Article 14 of the statute 
requires public authorities not only to use AI in a manner that increases 
efficiency and improves services, but also to ensure the intelligibility 
of its functioning and the traceability of its use in all procedures in 
which AI tools are employed. Significantly, the provision affirms that 
AI may operate solely as a support instrument and that the human 
officer retains exclusive responsibility for administrative decisions18, 
thereby precluding opaque forms of automated decision-making. The 
law also obliges administrations to adopt technical, organisational, and 
training measures to guarantee responsible use of AI. This legislative 
development mirrors the Framework Convention’s emphasis on 

                                                
17 Constitutional Council, judgment n° 2020-834 QPC, 3 April 2020, Union nationale 
des étudiants de France (UNEF). See Cluzel-Métayer (2020). 
18 It has been observed that the principle of human oversight in automated 
administrative procedures can be traced back to Article 47 CFR, which not only 
guarantees judicial review of administrative action but also applies to the 
administrative phase preceding judicial scrutiny. In this sense, it is closely linked to 
the duty of care governing the investigative stage of administrative procedures. See 
Mir (2024), p. 64. 
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transparency, human oversight, and accountability. It confirms that 
national administrative law is evolving towards procedural models 
that make algorithmic governance compatible with constitutional 
guarantees. 

 
 
4. Transparency as a Democratic Safeguard 
The analysis carried out in this article shows that neither the 

Framework Convention nor the AI Act, taken in isolation, provides a 
complete and coherent model of transparency for algorithmic 
governance. The Convention articulates a broad, principled, and 
value-oriented conception of transparency, inseparable from 
democratic participation, human oversight, and procedural fairness. 
Yet it leaves the concrete modalities of implementation to the national 
authorities, thereby exposing its guarantees to the structural risks of 
fragmentation and uneven enforcement. The AI Act, conversely, 
introduces a detailed set of obligations and oversight mechanisms, but 
embeds transparency within a predominantly technical and risk-based 
framework inspired by product-safety regulation. Its approach 
informs providers and regulators, but only marginally empowers 
individuals or the public at large. 

Against this background, administrative law emerges as the 
indispensable bridge that transforms normative aspirations into 
enforceable guarantees. Transparency becomes not merely an element 
of technical compliance, but a constitutional requirement of the 
administrative State: a precondition for intelligibility, contestability, 
and trust. The jurisprudence of national courts – most notably that of 
the French Conseil constitutionnel, which anchors algorithmic 
transparency in the constitutional right of access to administrative 
documents – confirms this evolution and illustrates how fundamental 
rights shape the permissible boundaries of automation in public 
decision-making. 

Recent domestic legislation points in the same direction. Italy’s 
Law No. 132/2025 expressly requires public administrations to 
guarantee the intelligibility of AI systems and the traceability of their 
use while ensuring that human authorities retain full responsibility for 
administrative decisions. Such provisions concretise transparency as 
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an administrative principle and show that national legal orders can 
operationalise the values embedded in the Framework Convention. 

This analysis suggests that transparency – far from being a 
merely technical requirement – must operate as a structural safeguard 
within algorithmic administration. As automated decision-making 
becomes more complex and increasingly opaque, transparency must 
evolve to preserve the individual’s ability to understand and contest 
administrative action. This implies moving beyond a monolithic idea 
of full disclosure and embracing a plurality of complementary 
mechanisms – access, documentation, organisational traceability, and 
explainability – that collectively mitigate the inherent opacity of AI 
systems19. These distinct forms of transparency together aim to 
counteract the structural opacity of algorithmic decision-making and 
to preserve the individual’s ability to understand, challenge, and 
review administrative action. Only through this adaptive and multi-
layered conception of transparency can the guarantees underpinning 
administrative legality survive in the age of artificial intelligence. This 
also requires rethinking transparency not as an ideal of total 
disclosure, but as a principle capable of adapting to new contexts while 
ensuring adequate levels of procedural protection. 

Ultimately, the challenge for European AI governance lies in 
integrating these three layers – international principles, EU regulatory 
mechanisms, and domestic administrative guarantees –into a coherent 
framework capable of securing democratic accountability in an age of 
automated decision-making. Transparency, together with access to 
information and public participation, must be understood as the 
procedural core of this framework: not ancillary technical features, but 
structural safeguards that enable individuals and communities to 
understand, scrutinise, and contest algorithmic power. Only through 
this multilevel and procedurally robust approach can the promise of 
“trustworthy AI” be realised within the architecture of the European 
administrative state. 

 
 
 
 

                                                
19 Carloni (2024), p. 32-33. 
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