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EDITORIAL

RULE OF LAW, INDEPENDENCE OF THE JUDICIARY AND
PRIMACY OF EU LAW

Filippo Donati*

1.- In its landmark decision Associacio Sindical dos Juizes
Portugueses?, the Court of Justice of the European Union (CJEU)
held that Article 19(1), second paragraph TEU, entails an obligation
for Member States to ensure that national courts adjudicating in the
tields covered by EU law meet the requirement of effective judicial
protection, including, in particular, that of independence.
Following this decision, many cases have been brought before the
CJEU, on certain reforms of national judicial systems and their
compliance with the principle of judicial independence enshrined
in Article 19(1) TEU and in Article 47 of the Charter of Fundamental
Rights of the European Union (the Charter).

In A.K. and others?, the CJEU indicated the criteria for
establishing the independence of a court. In A.B. and others®, the
CJEU acknowledged that art. 47 of the Charter and art. 19(1), second
paragraph TUE, meet the requirements of clarity, precision and
unconditionality for a EU norm to have direct effects, and further
specified that the principle of primacy of EU law obliges national
court to disapply any provision, whether of a legislative or
constitutional origin, infringing the principle of judicial
independence.

The view taken by the Court in Luxembourg has triggered
strong reactions in certain Member States, where the internal
organisation of national justice continues to be considered as a
domain outside the competences conferred on the EU and,

* Full professor of Constitutional Law, University of Florence

1 Judgment of 27 February 2018, Associagio Sindical dos Juizes Portugueses v
Tribunal de Contas, case C-64/16, ECLL:EU:C:2018:117.

22 Judgement of 19 November 2019, A. K. v Krajowa Rada Sqdownictwa, joined cases
C-585/18, C-624/18 and C-625/18, ECLI:EU:C:2019:982.

3 Judgement of 2 March 2021, A.B. and Others v Krajowa Rada Sgdownictwa
and Others, case C-824/18, ECLI:EU:C:2021:153.
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therefore, reserved to internal political choices. Similar reactions
took place with respect to certain decisions, where the European
Court of Human Rights (ECtHR) found a violation of the right to a
fair trial by an impartial and independent tribunals established by
the law, granted by article 6 of the European Convention on Human
Rights (ECHR).

2.- The Constitutional Tribunal of Poland blatantly declared
that the Polish Constitution has primacy over both the European
Convention on Human Rights (ECHR) and the Treaties on
European Union. By its decision of June 15, 20214 the
Constitutional Tribunal in Warsaw held that the Xero Flor judgment
of the European Court of Human Rights (ECtHR), which found a
violation of art. 6(1) ECHR for the illegal appointment of a
constitutional judge, “was issued without legal grounds,
overstepping the ECtHR'’s jurisdiction, and constitutes unlawful
interference in the domestic legal order, in particular in issues
which are outside the ECtHR’s jurisdiction; for these reasons it
must be considered as a non-existent judgment”>.

A similar conflict broke out in the field of EU law.

In application of the principles set forth in the judgement
A.B. and others, on 14 July 2021 the Vice-President of the CJEU
ordered the immediate suspension of any activity of the new
Disciplinary Chamber of the Polish Supreme Court, for not meeting
the requirements of independence®. The next day, the CJUE
declared that the Republic of Poland, by failing to guarantee the
independence and impartiality of the Disciplinary Chamber and by
allowing the content of judicial decisions to be classified as a
disciplinary offence, has failed to fulfil its obligations under the
second subparagraph of Article 19(1) TEU?. The Polish
Constitutional Tribunal responded on 7 October 2021, declaring
Articles 1, 4(3) and 19(1) TEU incompatible with the Polish,

4 Decision of 15 June 2021 Case P 7/20, case P 7/20, in https;//ruleoflaw.pl/wp-
content/uploads/2021/06/20819_P-7_20_eng.pdyf.

5 Judgmentl of of 7 May 2021, Xero Flor w Polsce sp. z o0.0. v. Poland (application
no. 4907/18)

6 Order of the Vice-President of the Court of 14 July 2021, Commission v Poland,
case C-204/21 R, EU:C:2021:593.

7 Judgement of 15 July 2021 (Grand Chamber), European Commission v. Republic of
Poland, case C-791/1, ECLI:EU:C:2021:596.
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constitution insofar as they require national courts to give
precedence to EU law over the Polish Constitution and to disregard
national provisions, including the constitutional ones, in case of a
contrast with EU law. Moreover, the Constitutional Tribunal held
Articles 2 and 19(1) TEU inconsistent with the Polish Constitution,
insofar as they allow Polish judges to assess the independence of
domestic Courts. The judgement of the Constitutional Tribunal in
Warsaw was issued the day after the CJEU dismissed the appeal of
the Republic of Poland against the order of 14 July 20218. A few days
after the new judgment of the Polish Constitutional Tribunal, the
Vice-President of the CJEU, considering that Poland had not
tulfilled its obligations under the order of 14 July 2021, has imposed
on such Member State a daily penalty of one million euros, until
compliance.

A strong confrontation between the Constitutional Tribunal
and the CJEU is taking place also in Romania. The object of the
dispute is a reform in the field of justice and the fight against
corruption in Romania, which has been monitored at EU level since
2007 under the cooperation and verification mechanism established
by Decision 2006/928 on the occasion of Romania’s accession to the
European Union’. The Curtea Constitutionalda (Constitutional
Court of Romania), in its judgment of 6 March 2018 n. 104, held that
EU law would not take precedence over the Romanian
constitutional order, and that Decision 2006/928 could not
constitute a reference provision in the context of a review of
constitutionality under Article 148 of the Constitution, according to
which Romania is required to comply with the obligations under
the Treaties to which it is a party. The CJEU, in the Asociatia
‘Forumul Judecitorilor din Romdnia’ judgement, took the opposite
view, by ruling that Decision 2006/928 and the reports drawn up
by the Commission on the basis of that decision constitute acts of

8 Order of the Vice-President of the Court, 6 October 2021, case C-204/21 R-RAP,
ECLLEU:C:2021:834.

9 The reform contains certain provisions threatening the independence of the
judiciary, regarding: (i) the establishment of a specialized section of the public
prosecutor for the investigation of crimes committed within the judicial system
(SIRG), (ii) the governmental power to appoint the head of body in charge for
disciplinary proceedings and proceedings concerning the personal responsibility
of judges, and (iii) the personal liability of judges for damage caused by judicial
error. The Commission, in exercising the power of verification provided for by
Decision 2006/928, concluded that the above provisions give rise to serious
doubts of consistency with EU law.
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an EU institution, which are binding on Romania. In addition, the
CJEU reaffirmed that the principle of the primacy of EU law must
be interpreted as precluding national rules or a national practice
under which the ordinary courts of a Member State have no
jurisdiction to examine the compatibility with EU law of national
legislation which the constitutional court of that Member State has
found to be consistent with the national constitution!®. The
response of the Curtea Constitutionala was not long in coming.
With a judgement of 8 June 2021, n. 390!, the Court in Bucharest
harshly replied to that in Luxembourg, by reaffirming the primacy
of the national Constitution over EU law, by rejecting as unfounded
the doubts unconstitutionality raised in respect to the disputed
provisions of the Romanian judicial reform and, finally, by
reaffirming that ordinary judges have no jurisdiction to examine the
conformity with EU law of a national provision which has been
found to comply with Article 148 of the Romanian Constitution.
With the latest decision of this saga, issued on 22 February 2022, the
CJEU, while reaffirming the primacy of EU law, concluded that EU
law precludes national rules or a national practice under which the
ordinary courts of a Member State have no jurisdiction to examine
the compatibility with EU law of national legislation which the
constitutional court of that Member State has found to be consistent
with the national Constitution. Also, the CJEU declared that EU law
precludes any domestic legislation allowing disciplinary penalties
to be imposed on a judge for assessing the conformity of a national
provision with EU law!2.

3.- Those who defend the rule of law as the fundamental
principle, which binds the Member States of the European Union
together and constitutes the essence of the European identity, hope
that, in the current tug-of-war, the reasons of the CJEU will prevail.
For this to happen, however, the CJEU cannot be left alone. A

10 Judgment of 18 May 2021, Asociatia ‘Forumul Judecdtorilor din Romdnia’ and
Others, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19,
EU:C:2021:393.

1 Curtea Constitutionald, sentenza 8 giugno 2021, n. 390, in ccr.ro/wp-
content/uploads/2021/10/Decizie_380_2021.pdf.

12 CJEU, Grand Chamber, judgement of 22 February 2022, RS, case C-430/21,
ECLLEU:C:2022:99.
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prompt and resolute intervention by the other European
institutions is needed.

Political dialogue has so far proved to be ineffective. The
Article 7(2) procedure requires unanimity in the Council to
determine the existence of a serious and persistent breach by a
Member State of the values referred to in Article 2 TEU and to
suspend certain of the rights conferred by the Treaties to that
Member State. Such an unanimity requirement, however, is quite
difficult to be reached, given the possibility that Member States
having problems with the respect of the Rule of Law would use
their veto power to help each other. This is currently the case of
Poland, Hungary and Romania. The Commission should, therefore,
resolutely launch new infringement procedures against those
Member States which have so seriously questioned the
fundamental principles of the EU legal order. In addition, financial
leverage should be used in order to convince reluctant Member
States to respect the Rule of Law and restore the independence of
the judiciary. It is worth noting that the CJEU, with its recent “twin
decisions”13, has dismissed the complaints of Hungary and Poland
against the “Conditionality Regulation”!, which aims at protecting
the Union budget against breaches of the principles of the rule of
law. The CJEU emphasized that the rule of law and solidarity
constitute the foundations of mutual trust between EU member
states and that the Union should be able, within the limits of its
powers, to defend these values. Compliance by a Member State
with the values contained in Article 2 TEU is a condition for the
enjoyment of all the rights deriving from the application of the
Treaties to that Member State!>. The CJEU also indicated that the

13 See judgements of 16 February 2022, Poland v Parliament and Council, C-157/21,
ECLI:EU:C:2022:98 and Hungary v Parliament and Council, C-156/21,
ECLLEU:C:2022:97.

14 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the
Council of 16 December 2020 on a general regime of conditionality for the protection
of the Union budget, OJ L 4331, 22.12.2020, p. 1

15 See judgements of 20 April 2021, Repubblika, C-896/19, EU:C:2021:311,
paragraph 63; of 18 May 2021, Asociatia ‘Forumul Judecdtorilor din Romdnia’ and
Others, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19,
EU:C:2021:393, paragraph 162; of 21 December 2021, Euro Box Promotion and
Others, C-357/19, C-379/19, C-547/19, C-811/19 and C-840/19, EU:C:2021:1034,
paragraph 162 and of 16 February 2022, Hungary v Parliament and Council, C-
156/21, ECLI:EU:C:2022:97, paragraph 126 and Poland v Parliament and Council,
C-157/21, ECLI:EU:C:2022:98, paragraph 144.
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principles of sound financial management and the protection of
financial interests of the Union “cannot be fully guaranteed in the
absence of effective judicial review designed to ensure compliance
with EU law”, and that “the existence of such review, both in the
Member States and at EU level, by independent courts and
tribunals, is of the essence of the rule of law”16.

Since the guidelines for the enforcement of the
Conditionality Regulation have been finally approved!’, there is no
further obstacle for the European Commission to include the
financial leverage in the toolbox available to protect and restore the
Rule of Law in the European Union.

16 See judgements of 16 February 2022, Hungary v Parliament and Council, C-
156/21 ECLLIEEU:C:2022:97, paragraph 132 and of 16 February 2022, Poland v
Parliament and Council, C-157 /21 ECLI:EU:C:2022:98, paragraph 150.

17 See the Communication from the Commission, Guidelines on the application of
the Regulation (EU, EURATOM) 2020/2092 on a general regime of conditionality for
the protection of the Union budget, Brussels, 2.3.2022 C (2022) 1382 final.
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KELSEN VERSUS KELSEN:
DEMOCRACY OR CONSTITUTIONAL DEMOCRACY? *

Antonino Spadaro**

Abstract

This paper seeks to offer food for thought on the current state
of democracy in modern states starting from Kelsen's thought as a
liberal thinker.

TABLE OF CONTENTS
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2. Notes on Hans Kelsen’s democratic theory ...........c.cccccueeennnnee. 332
3. Historical limits of Kelsen's theory..........c.ccccceecivieinnccinninnnnne. 334
4. ...and the inadequacy of democracy as mere procedure........... 336
5. Logical need for meta-democratic (largely “constitutional”)
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(implicitly) in favour of constitutional democracy .................... 342
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1. Two introductory remarks and a clarification

I would start with two introductory remarks and a
clarification.

The first remark addresses the complexity of Hans Kelsen's
theory. The thought of a prolific author such as Kelsen cannot be
simplified and reduced to the theses argued at a certain time of his
life. For example, although the first edition of the Reine Rechtslehre
is perhaps Kelsen’s most popular work, alone it does not
encompass his entire philosophy.

* Text based on a paper that will also appear in Scritti in onore di G.F. Ferrari.
** Full Professor of Constitutional Law, Universita Mediterranea di Reggio
Calabria
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It is well-known that there exist as “many Kelsens” as the
several different “phases” of his refined theoretical thought. This is
due to Kelsen’s theory evolving over time whether imperceptibly
or blatantly, rather than him being static over time!.

The second remark addresses the nature of Kelsen’s thought
anomalies. It may be deemed pretentious or reckless to detect a
contradiction, or in any case an incongruity, in a thinker of Kelsen's
stature?. In reality, the (apparent?) anomalies in Kelsen’s works
about democracy, which will be immediately discussed, are
plausibly due to the natural evolution of a complex thought and the
necessary “political-practical” application of a merely “logical-
theoretical” elaboration.

On the basis of these introductory points, I would argue that
it is always necessary to be aware of the historical context during
which an author writes. It explains or even justifies the choices
made about the socio-political applications of abstract legal
principles.

To summarise, the general thesis supported here is that
Kelsen, while speaking simply of democracy, in reality wanted to
reflect on a particular type of democracy, the constitutional one,
which is only one of the many possible forms of application of the
abstract principle of popular sovereignty. In truth, Kelsen
emphasises especially the relativity of democratic decisions, but it is
precisely the formal and relativistic nature of majority decisions
that ultimately forces Kelsen himself, albeit between the lines, to
admit the need for the existence of substantial and meta-democratic
limits - therefore constitutional! - to mere democratic procedures.

The clarification concerns the term “meta-democratic’, to which
this paper often refers (especially in para. 5). By using this
compound word, I here intend to recall all those values whose
legitimacy is not purely democratic, insofar they precede (and pre-
exist to) the expression of popular will and, hence, are not subject to
the majority principle. According mostly to the European legal
tradition, these values correspond in a greater part to ‘natural law’
claims and, in Anglo-American tradition, to the “universal human
rights” topic. Obviously, the two approaches differ in several

1 See, for example, J. Kammerhofer, Kelsen - Which Kelsen? A Reapplication of the
Pure Theory to International Law, in 22 Leiden Journal of International Law 225 ff.
(2009).

2 But see, for example, recent and authoritative: L. Ferrajoli, La logica del diritto.
Dieci aporie nell'opera di Hans Kelsen (2016).
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aspects: the former relies on human dignity and takes in due account
mutual duties and balancing of rights, while the latter «does not
explicitly refer to limitations [of rights], nor correlates them to
responsibilities or other rights»?; in this respect it could be defined
as a libertarian or individualistic approach (especially for some
supposed ‘new rights’), basically informed to self-determination®.

I am fully aware that these rights «originate from the peculiar
mix of the Enlightenment and the Jewish-Christian tradition»®, and
I also do not intend to directly address the controversial question of
the ‘foundation” of human rights®. Nonetheless, I believe that the
assessment of universal and/or natural rights largely reduces the
differences between the abovementioned approaches, as very
neatly confirmed by the proposition used by Chung-Shu Lo (the
philosopher representing the Communist China at the UNESCO
symposium in 1948) to translate the words ‘human rights” in
Chinese cultural context: «Heaven loves the people; and the
Sovereign must obey Heaven»”. Briefly, the concepts argued during
the drafting of the 1948 UN Charter were quite shared to be

3 M.A. Glendon, La visione dignitaria dei diritti sotto assalto, in L. Antonini (ed.), Il
traffico dei diritti insaziabili (2007) at 63, according to which «a Country in which
everyone is free to act as he or she pleases in not a free Country [...] Human rights
Declarations run the risk of becoming bulletin boards where one or another
interest group manages to post its new favorite right» (at 73 and 79). However,
the distinction proposed in the paper is approximate: for a natural law-based
approach in American scholarship, see J. Finnis, Natural Law, 2 vols, New York
University Press 1991

4 I have elsewhere argued the need for ‘self-limitation’, beside ‘self-
determination”: see A. Spadaro, Dall'indisponibilita (tirannia) alla ragionevolezza
(bilanciamento) dei diritti fondamentali. Lo sbocco obbligato: I'individuazione di doveri
altrettanto fondamentali, in 1 Politica del diritto 167 (2006) (also published in Aa.Vv.,
11 traffico dei diritti insaziabili, cit., 129 ff.) and Id., I “due” volti del costituzionalismo
di fronte al principio di auto-determinazione, in 3 Politica del diritto 403 (2014),
spanish transl. Las «dos» caras del constitucionalismo frente al principio de auto-
determinacidn, in 92 Revista de Derecho Politico 27 (2015).

5 M.A. Glendon, La visione dignitaria, above cited, at 78.

6 On this issue, see A. Spadaro, Il problema del “fondamento” dei diritti
“fondamentali”, in 3 Diritto e societqi 453 (1991), also published in I diritti
fondamentali, 0ggi (1995).

7 Chun-Shu Lo, Human Rights in the Chinese Tradition, in Human Rights: Comments
and Interpretation, A Symposium edited by UNESCO, (1949). The fact is also
witnessed by J. Piper, Ueber die Gerechtigkeit, It. transl. (1975). On the drafting of
the UN Charter, see amongst all M.A. Glendon, A World Made New: Eleanor
Roosevelt and the Universal Declaration of Human Rights (2001).
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considered «inherent in the very nature of man»8 as a member of a
society.

The strict connection between ‘human rights” and “natural
law” should appear clearer now. By using the term meta-democratic,
I mean to refer (at least empirically and in a nonreligious sense) to
a Law that precedes positive Law (ius positum). Given that
contemporary Constitutions incorporate and sanction natural law
aspirations of this kind - not depending on democratic negotiations
- in this paper I assume that Constitutions themselves are partly
meta-democratic too.

2. Notes on Hans Kelsen’s democratic theory

Kelsen’s conception of democracy is widely well-known and
it is not necessary to herein discuss it funditus and in detail.
Summarising to a great extent his thought, but - I hope - without
altering it, it is possible to argue that Kelsen’s general, “systematic”
approach is, by author's admission, not liberal (subsequently not
inspired by the ideology of “Constitutionalism”). Indeed, Kelsen
affirmed to have wunintentionally «contributed to the
misunderstanding of the pure theory of law as liberalism (...) as an
appendix of the liberal-individualistic Rule of law theory, or
political democratism and pacifism»°. On the contrary, he rejects
any sort of political theology and assumes that also illiberal regimes
may be considered ‘legal” systems!®. His method and theory, then,
aims to be scientific, neutral, descriptive, and non-evaluative!l.

In this framework, from a clearly relativistic axiological point
of view, «the values supported by the majority are not less valuable

8 R.P. McKeon, The Philosophic Bases and Material Circumstances of the Rights of Man,
in Human Rights, above cited, at 45 (emphasis added).

9 See H. Kelsen, Formalismo giuridico e dottrina pura del diritto, in Lineamenti di una
teoria generale dello Stato ed altri scritti (1933). A more recent paperback edition of
this work is edited by S.L. Paulson (1992).

10 See now C. Luzzati, Il nodo di Kelsen. Ancora liberali nonostante tutto, in 15 Lo
Stato 102 (2020). Kelsen’s reject of political theology, however, does not deny his
interest in the topic, stated by one of his less known work: H. Kelsen, Die
Staatslehre des Dante Alighieri (1905), It. trans. Lo Stato in Dante. Una teologia politica
per l'impero, Mimesis (2017). On this point see O. Lepsius, Hans Kelsen on Dante
Alighieri's Political Philosophy, in 27 EJIL. European Journal of International Law, 1153
(2016).

11 This is well explained by G. Gavazzi, Introduzione, in H. Kelsen, La democrazia
(1981), especially 8.
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than those supported by the minority»!2. Hence, the minority can
always become majority, confirming the absolute unknowability
and total mutability of values.

Anyway, at the moment of turning to practical applications of
his doctrine, Kelsen seems to mitigate the initial “pureness’ of his
legal theory, as attested by his well-known contribute to the
drafting of the Austrian and Czech Constitutions in the 1920s'3.

However, in theoretical terms, the alternatives to relativistic
democracy are not attractive. According to Kelsen’s perspective,
democracy (where the values of the majority prevail, whether they
are right or wrong) is the more preferable, or convenient, form of
State compared to the opposing regimes of anarchy (libertarianism,
which denies the existence of common values) and tyranny
(authoritarianism, which imposes values with violence). This is due
simply because in a democracy the majority of the associates is free
(autonomy) and only the minority'4 remains in a state of subjection
(heteronomy). Inexorably, in a democracy «the fewest people
suffer»13.

In short, my critic to Kelsen’s theory does not focus on the
acknowledgment of minority rights - a core topic, in
procedural/formalistic terms, of his thought - but on the fact that his
axiological relativism appears inadequate to legitimize the
existence of substantial values ‘shared” by both majority and
minority, that is ‘common’” constitutional values.

Given that Kelsen realistically excludes the hypothesis of
decisions taken unanimously, according to him the ideal regime
would be that of direct democracy, where at least governed and
rulers coincide. Nevertheless, in the practical impossibility of

12 G. Gavazzi, Introduzione, above cited, at 18.

13 See, among others: P. Carrozza, Kelsen and Contemporary Constitutionalism: The
Continued Presence of Kelsenian Themes, in 67/1 Estudios de Deusto 55 (2019); M.G.
Losano, Presentazione to H. Kelsen, Scritti autobiografici, in Acc. Sc. Torino, Atti Sc.
Mor. (2009), 95 ff. and Id., La nascita della garanzia costituzionale in Europa (la
Costituzione austriaca del 1920), in 1 Consulta Online (2021).

14 See H. Kelsen, Vom Wesen und Wert der Demokratie (1920-1929), It. transl. La
democrazia, cit., 94 ff. Note: Of the work, not the 1920 version is used here, but
the 1929 version.

15 In such a way, I elsewhere summarised Kelsen's point of view. See A. Spadaro,
Su alcuni rischi, forse mortali, della democrazia costituzionale contemporanea. Prime
considerazioni, in 1 Rivista AIC (Associazione italiana dei Costituzionalisti) 16 (2017),
but see also Id., Contributo per una teoria della Costituzione, 1, Fra democrazia
relativista e assolutismo etico (1994), especially 245 ff.
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implementing it, one must fall back on the “fiction” of
representative democracy (parliamentarism)'®, which should be
improved by tying the electoral body more to the elected
representatives through a mechanism that closely resembles a
binding mandate from the party, despite in the perspective of a
proportional electoral system and effective internal party
democracy'. In the end, and in opposition to Rousseau’s thought,
Kelsen joins the idea of deliberative democracy promoted in North
America, for example, by Jefferson and Madison.

3. Historical limits of Kelsen’s theory...

Although rigorously logical and acute, Kelsen's approach is
strongly influenced by context and time. For example, Kelsen could
not imagine the incredible evolution that telematics and the internet
would soon have, up to the unpredictable developments of artificial
intelligence today. Naturally, ratione temporis, he is still tied to the
traditional role of parties and does not take into account the
influence that social media and algorithmic models exert on democratic
decisions. In short, he could not witness the rise of digital democracy
and what is now known as algocracy’s.

16 «The fate of parliamentarism will also decide the fate of democracy»: H. Kelsen,
in Vom Wesen und Wert der Demokratie, cit., at 67. See also Id., Das Problem des
Partamentarismus, Wien - Leipzig 1924.

17 H. Kelsen, Vom Wesen und Wert der Demokratie, cit., at 82 and 84: «We can
certainly no longer think of a return of the imperative mandate in its ancient
form; but [...] today we cannot categorically reject the idea of permanent control
of deputies by groups of voters constituted in political parties. The possibility of
legally carrying out this control exists [...] The irresponsibility of the deputy vis-
a-vis his constituents, which is undoubtedly one of the essential causes of the
discredit into which the parliamentary institution has fallen today, is not at all,
as transpired by the 19th century doctrine, a necessary element [... it should not
be surprising if ...] deputies, even if they are not tied to the mandate of their
constituents, lose it as soon as they leave the party for or from which they were
elected or as soon as they are excluded from it».

18 Among a long list, see for example: C. O’Connor, ]. Owen Weatherall, L’era della
disinformazione. Come si diffondono le false credenze (2019); A. Soro, Liberta, algoritmi,
umanesimo digitale. Democrazia e potere dei dati, Baldini e Castoldi (2019); L.
MclIntyre, Post-veriti (2019); E. Donati, Internet e campagne elettorali, 16 Federalismi
(2019); A. D’ Atena, Sul cortocircuito tra democrazia illiberale e Internet, 13 Lo Stato
(2019), 261 ff.; P. Gerbaudo, The Digital Party (2019), 105 ff.; M. Barberis, Come
Internet sta distruggendo la democrazia (2020); F. Zambonelli, Algocrazia. 1l governo
degli algoritmi e dell'intelligenza artificiale (2020).
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My concern is not about the electronic vote as a tool with pros
and cons (having regard to the risk of electoral frauds) but relates
rather to the strong (perhaps excessive) influence of
statistic/algorithmic data on democratic processes as well on social
networks’ manipulation, especially if directed by foreign Countries.
It is the case of political bots in US 2016 presidential election!® and,
in a more positive (though not completely satisfying) sense, of the
2013 web-participated constituent process in Iceland.

I also refer to the possibility of letting the Members of the
Parliament to use the electronic vote staying at home. The issue has
come at stake after the Covid-19 pandemic, due to the risk of virus
circulation when the MPs gather during each session.

Kelsen stands firm on the idea, reasonable for his time, that
direct democracy in mass society was impossible. For theoretical
reasons that cannot be explored here, in my opinion the principle is
still valid, but now it is possible to realise some type of direct
democracy, despite in a primitive form. This stems from the
possibility of easily voting “from home”, or from wherever one is,
simply by clicking on one’s computer. There remains the
insurmountable problem of the vote’s freedom, which certainly no
password can guarantee, since it cannot ensure with certainty the
essential secrecy of the vote. However, it is possible to imagine at
least a purely consultative telematic democracy rather than a truly
deliberative/decisional one, but obviously in Kelsen's thinking there
does not seem to be room for direct democracy in the form of e-
democracy.

Additionally, today it appears inadequate Kelsen’s ‘recipe’ of
a closer link between elected representatives and voters through an
imperative party mandate. Although this recipe is still popular, for
example some political forces in Italy support it, it does not seem to
be a valuable solution for various reasons, especially due to the
current high levels of distrust towards parties, which are often de-
ideologised and characterised by excessive personalism from their
leaders. This idea of an imperative party mandate is proposed by
the latest Kelsen, the “American” one, who is perhaps influenced
by the clearly different US recall model. Nonetheless, this idea
certainly does not appear to be suitable for solving the long-
standing problems that representative democracies currently face
all over the world.

19 A. Chadwick, The hybrid media system: Politics and Power (2017).
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Representative democracy would probably fall in a deeper
crisis with the introduction of an imperative party mandate. This
would make the elected members simple “puppets”, emptying the
freedom of thought that should always guide every
parliamentarian. In Europe, the debate on this issue is very heated
but it is largely prevalent the idea that the essence of political
representation still stems from the idea of a free mandate (free even
from party ties), while recognising the need to avoid the so-called
political transformism of the elected representatives.

4. ...and the inadequacy of democracy as mere procedure

The most radical and direct criticism to Kelsen’s theory stems
from his neutral, non-evalutative and merely procedural idea of
democracy. This idea has never been appropriate for the existence
and the survival of contemporary state, since it may introduce the
risk for a state to be “democratic” ... but not “liberal” anymore,
refusing the indispensable values of constitutionalism, as it will be
further discussed in the last paragraph, where I will mention the
risks of contemporary national populism, as the dangerous Capitol
Hill riot at the end of Donald Trump’s presidency confirms2.

As it is well known, Kelsen refers to the Gospel of John, chs.
18 and 19, as the main example to “explain” the relativistic, non-
evaluative and merely procedural nature of democracy. This
chapters allude to Pilate’s famous appeal to the crowd, which ends
with the condemnation of Jesus and the release of Barabbas. Kelsen
almost obsessively employs the trial of Jesus as an illuminating
historical precedent to explain the “democratic procedure”,
mentioning it at least six times in six different works (1920-29, 1933,
1948, 1955-6,1960 and 1979), written in German and English?!.

20 For a further analysis on populism, see A. Spadaro, Les évolutions contemporaines
de I’Etat de droit, in Civitas Europa, 37 Revue semestrielle de I'Université de
Lorraine (2016), 95 ff. [published also in 8 Lo Stato (2017), 139 ff.], but especially
Id., Dalla  “democrazia  costituzionale”, alla “democrazia a maggioranza
populista/sovranista” alla “democrazia illiberale”, fino alla.... “democratura”, 3 Rivista
di Diritto Pubblico Comparato ed Europeo (DPCE online) (2020).

21 This passage of the Gospel is commented in these essays by Kelsen: Vom Wesen
und Wert der Demokratie (1920), rev. in 1929; Staatsform und Weltanschauung (1933);
Absolutism and Relativism in Philosophy and Politics, XVII The American Political
Science Review 5 (1948); Foundations of Democracy, in Ethics, LXVI, 1, part II, 1955-
56. He mentions it also in Das Problem der Gerechtigkeit (1960) and in Allgemeine
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Several years ago, I dedicated an entire volume to critically
comment on Kelson’s interpretation of this event described in the
Gospel of John and I refer to that work for a more detailed
analysis?2.

Herein, I only highlight that this is an evident case of
demagogy/ochlocracy/populism where irrational and inherently
manipulative components of the democratic process emerge, but
Kelsen seems to fail to acknowledge this. We know relatively little
of how things actually went, but the very question that Pilate posed
to the crowd, whether to free Jesus or Barabbas, is inherently
equivocal and manipulative. In addition, the name of Barabbas,
removed from the Gospels, was "Jesus" and also the Aramaic word
"Bar Abba" (Son of the Father) constituted a messianic name of the
Nazarene. Therefore, it cannot be excluded that Pilate ambiguously
asked: do you want me to free "Jesus Bar Abba" or "Jesus Barabbas"?
The ambiguity is also in the answer: Jesus! (which one?), Bar Abba!
Barabba (which?). The episode, whether true or false, is a sufficient
indication of how every "direct appeal to the people" with
subsequent decision (Volksabstimmung) presents irrational and
emblematic aspects of irresolvable complexity. In any case, this is a
dangerous historical simplification, which is an example of
“ochlocracy” (government of, and over, the crowd), not of
democracy (government of the people) and certainly not of
“constitutional democracy” (government of the people “limited”
also by meta-democratic principles).

As it should be clear by now, the democratic procedure alone
does not necessarily lead to fair decisions. Even without mentioning
the endless issue related to the mechanism of political
representation (Reprisentation, Vertretung, identity, identification,
etc.), nowhere is it stated that what the greatest number decides is
fair. Vox populi is not necessarily vox dei. On the contrary, historical
experience tells us that the opposite is often true. In particular, truth
(scientific, empirical, philosophical, moral, political, etc.) has
nothing, or very little, to do with the democratic principle, that is, the
principle by which majority wins/prevails and minority

Theorie der Normen (1979). For a further analysis in this respect, see my Contributo
per una teoria della Costituzione, cit. at 15, 333, pp. 190, especially fn. 3.

22 See A. Spadaro, Contributo per una teoria della Costituzione, cit. at 15, 333,
especially 189 ff.
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loses/succumbs?. Unfortunately, at least in this respect, from a
political viewpoint democracy by itself (i.e.: without a constitutional
trait, that means liberalism and some kind of ‘limited government’),
is not a particularly preferable regime to another, since we all know
very well that the maior pars, which decides in a democracy, is not
necessarily the melior pars?4.

In short, if democracy is meant as a synonym of mere
procedure, it cannot grant the well-functioning of complex societies
and citizens’ freedoms. All these goods need a Constitution, whose
concept does not flatly coincide with democracy. Indeed, the
Constitution is not an ‘empty box’ that temporary political
majorities can fill as they please: this would lead to a minimal,
substantially wertfrei (value-free), basically procedural idea of
Constitution, in opposition to the American notion of Higher Law
in natural law terms. US Bill of Rights or article 16 of the 1789
Déclaration des Droits de I'Homme et du Citoyen are excellent
paradigms of substantial limit to pure democratic will. As well
known, article 16 runs as follow: « Toute société dans laquelle la
garantie des droits n’est pas assurée, ni la séparation des pouvoirs
déterminée, n’a point de Constitution ».

5. Logical need for meta-democratic (largely
“constitutional”) limits to democracy

I believe that democracy is historically the best form of
government, mainly for two reasons:

a) Democracy is historically the best form of
government not specifically because in a democracy “the least
number of people” suffer (as Kelsen implies), but rather since it is
the only regime which “tries” to reach “shared” social decisions,
albeit rarely unanimously, as a government by discussion
(government par la discussion). Unlike all the others, being preceded

23 See especially A. Spadaro, Contributo per una teoria della Costituzione, cit. at 15,
333, 121 ff., and passim; P. Haberle, Wahrheitsprobleme im Verfassungsstaat (1995),
It. transl., (2000); and now, J. Nida-Rumelin, Demokratie und Wahrheit (2006), It.
transl., (2015). The latter (at 13) reminds that «Democracy without pretentions of
truths is void of content. Democracy is not reduced to a mere game of interest».
24 See, above all, G. Sartori, Democrazia e definizioni (1979), 80 ff., and passim.
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by a public discussion?, democratic social decisions could be
wrong, and not infrequently they are, but they also are, or at least
seem to be, more persuasive’® and, consequently, they “try” to be
non-violent?’.

b) The democratic form of state is the best one only
whether inspired and “limited” by a framework of values-
principles (meta-democratic) contained in the constitutional charts
(and, a fortiori, in the many “universal declarations” of human
rights), without resulting in an aberrant heterogony of ends
(Heterogonie der Zwecke), that is, an “ethical” state. Unfortunately,
unlike some philosophers, as jurists we are not able to establish
what is the “foundation” (Grund) of these principles, whether
natural law or not, but we can reasonably contend that, without
them, a democracy cannot work.

What is certain is that the constitutional principles mentioned
herein - recognised in terms of human rights in the American
tradition, and of natural law in the European context (supra, para. 1)
- are capable of constituting a real “limit” to popular sovereignty,
and subsequently to democratic power, precisely since they refer to
“over epochal” social values. As stated above, these values must be
“not” simply of procedural derivation, that is, democratically
decided, but substantial and self-legitimating (selbst-legitimation). To
this end, in order to avoid an insuperable logic aporia, namely “a
dog biting its own tail”, it seems unthinkable that a procedure
(democracy) is limited simply and exclusively by another
procedure (the Constitution, at least understood according to
Kelsen’s pure/formalistic approach).

%5 As it is well-known, J. Habermas’s contribution in this respect is decisive, for
example in Faktizitdt und Geiltung. Beitrdge zur Diskurstheorie des Recths und des
demokratischen Rechtsstaats, (1992), It. transl., (1996), especially 341 ff.

2% As J. Nida-Rumelin rightly observes: (Demokratie, cit. at 37 e 40): «In a
democracy, the discussion of arguments and the use of good reasons play a
greater role than in any other form of government [...] It is the public use of reason
that legitimises political action in a democracy, not the continuous approval of
every single political decision in parliament and government».

27 That this is a mere hope or attempt, and unfortunately not a certainty, is
confirmed by the fact that constitutional states often provide for, or better
phrased, they must provide for, the right to conscientious objection, which is the
last extreme guarantee of the single individual to protect the principle of dignity
of the human person from majority decisions. On this point, see my Liberta di
coscienza e laicita nello Stato e laicita nello Stato costituzionale (sulle radici “religiose”
dello Stato “laico™) (2008).
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In sum, drawing on incontrovertible logical-legal reasons
partly attributable to mathematician K. Godel’s incompleteness
theorems [i.e.: the ‘inner” aporia of a (democratic) system can be
solved only by means of an ‘outer’ factor (constitutional values)]?8,
the rules of the democratic game must be inspired and limited by
substantial and meta-democratic values, as from a legal viewpoint O.
Weinberger?® well puts. In particular, I am herein referring to the
supreme values constituting the so-called “intangible hard core of
constitutions”: those that, in Italy, the Constitutional Court calls
«fundamental principles and inviolable rights» (starting from
sentence no. 1146/1988), which are not and cannot be subject to the
mutability of democratic public opinion.

Nonetheless, the aforementioned fundamental principles and
inviolable rights cannot be “selected” and “determined” exclusively
and arbitrarily by Constitutional Courts, not by chance depicted in
Kelsen’s theory as ‘super-legislators’ (Uberparlament), albeit only
with repealing functions (negative Gesetzgebung)*. By contrast, it is
a non-viable option to ‘freeze’ constitutional texts at a certain
historical moment, excluding appropriate hermeneutical updates
besides the path of formal revision procedures. To this end,
affirming the need for ‘constitutional” (and not mere or simple)
democracy” does not mean, in the context of the theories on
constitutional interpretation (just briefly mentioned herein), flatly
adhering to the originalist theses, in the most extreme textualist

28 Human dignity represents the ultimate goal of a liberal-democratic Constitution;
even if it were formally unexpressed, it will remain a super- and meta-
constitutional value. On this point, and for further references, see my L’idea di
Costituzione fra letteratura, botanica e geometria. Ouvvero: sei diverse concezioni
“geometriche” dell’“albero” della Costituzione e un’unica, identica “clausola d’Ulisse”,
in F. Fernédndez Segado (ed.), The
Spanish Constitution in the European Constitutionalism Context, (2003), 169 ff,,
published also 6 Revista Brasileira de Direito Constitucional (2005), 119 ff.

2 See the bold and sharp commentary by O. Weinberger, Abstimmungslogik und
Demokratie, in Reform des Rechts. Festschrift zur 200 Jahr-Feier der
Rechtswissenschaftlichen Facultit der Universitit Graz (1979), 605 ff.; but also Id.,
Rechtspolitische Istitutionanalyse, in Geseztgebunstheorie und Rechtspolitik (1988), It.
transl. in N. Mac Cormick - O.Weinberger, Il diritto come istituzione (2009)
especially 313 ff. Despite from a different perspective, it relates to what L.
Ferrajoli (Iura Paria. I fondamenti della democrazia costituzionale, (2017), 48, calls
«sphere of the non-decidable».

30 See H. Kelsen, La garantie jurisdictionnelle de la Constitution (La justice
constitutionnelle), XXXV Rev. dr. publ. et sc. pol. (1928), 197 ff., It. trans., (1981),
143 ff.
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version, which tend to “mummify” a constitutional Charter.
Instead, a balanced but evolutive interpretation of the Constitution
is indeed needed, without this leading to the so-called “free judge-
made law” (freie Recht)3!.

As I already argued in many of my works, democracy, left
alone, could be compared to a “child” abandoned to itself: it can
rarely survive. If a child does not become “adult”, he/she can very
easily get into trouble. Out of metaphor, if a democracy does not
grow into a constitutional democracy, its wellbeing can be at serious
risk. The failure of most of the so-called “Arab springs” (in
countries with very modest, if non-existent, constitutional
traditions) or the recent elections of “unreliable leaders” (in
countries with great constitutional traditions) essentially
constitutes the failure of the democratic political procedure rather
than of the legal model of constitutionalism, which is imperfect but
still valid. The outcome of a democratic procedure can be not only
naturally  unpredictable but also ominous or even
counterproductive, due to the phenomenon of widespread and
sophisticated manipulation of public opinion.

This issue is ancient and could be summarised as follows: how
to defend democracy from itself. Therefore, the mere democratic
regime risks being a form of dictatorship in some respects perhaps
even worse than the other regimes. Although, in a parliamentary
system, limited in time (until the transformation of the minority
into a “new” majority), the tyranny of majority presents strong
totalitarian aspects, due to the intrinsic violence and psychological
oppression that the force of number can determine on individual
free conscience32. In conclusion, it is thereby necessary that in order
not to degenerate democracy becomes “constitutional”.
Nonetheless, this process requires an adequate historical context
and a unique civil and political maturation.

31 On this aspect, see A. Ruggeri, A. Spadaro, Lineamenti di giustizia costituzionale,
6th ed., (2019), especially at 19 (with further references).

32 See, above all, L. Talmon, The origins of totalitarian democracy (1952), It. transl. 1l
(1967). Nonetheless, the risk of a tyranny by the majority is an issue widely
discussed by the literature. See for example A. de Toqueville, La démocratie en
Amérique (1835-1840), It. transl., (1971), for example 107 £f. (it is the well-known
chapter on the “Omnipotence of the majority in the United States and its effects”).
On democracy and non-violence, see G. Sharp, Come abbattere un regime. Manuale
di liberazione non violenta (2011), especially 109 ff.

341



SPADARO - KELSEN VERSUS KELSEN

6. Kelsen as a thinker (involuntarily) liberal and thus

(implicitly) in favour of constitutional democracy

As | indicated in another work, «the links between Kelsen's
Reine Rechtslehre and Politischer Wertrelativismus [...] are more than
evident: they represent two sides of the same coin»33. Paradoxically,
it is the fragility of Kelsen’s political relativism that makes the
purity of his legal doctrine less credible.

As previously mentioned, he always denies that his theories
have an ideological content, that is, distinctly “liberal”, and
excludes any axiological contamination external to his thought.
However, he is not only surely a convinced liberal democratic, but
he is forced to contradictorily contaminate his theory of democracy,
which is a merely procedural construction, with substantialist
arguments (liberal ideology).

On the one hand, Kelsen is aware that political liberalism, the
other side of legal constitutionalism34, essentially means «limitation
of power [...] also limitation of democratic power», to the point of
admitting that a social order that did not provide for «guarantees
for certain intellectual freedoms, especially for freedom of
conscience [...] would not be considered democratic». On the other
hand, he continues to stubbornly say that «even liberal democracy
is first and foremost a procedure»®. At this point, it seems that the
issue is almost "terminological": Kelsen regards as and calls political
freedoms “procedures” as well. Nevertheless, even considering
them mere "logical" presuppositions of the majority or democratic
procedure, there is no doubt that the principles that enunciate
political rights and freedoms are not mere procedural techniques,
but on the contrary have a remarkable substantial “axiological”
nature.

This is a result of Kelsen’s decision to remain within the
“logical citadel” of rigid formal purity of the law, where the formal-
hierarchical distinction between the normative sources, for example
between the Constitution and primary law, is not also axiological-

33 See my Contributo per una teoria della Costituzione, cit. at 15, 333, at 319.

34 Indeed, ‘constitutionalism’ is nothing else that the translation in legal terms of
the political ideology of ‘liberal democracy’. See, amongst all, cfr. A. Spadaro,
Costituzionalismo, in Enciclopedia filosofica, vol. III, (2006), 2369 s. (with further
references).

% H. Kelsen, Foundations of democracy, in La democrazia, cit, at 188.
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substantial but only procedural. He goes so far as to imagine that
the Constitution prevails only because the procedure for its drafting
or modification is more complex than that approving primary law.
According to Kelsen, all defects of the law are mere
formal/procedural defects, and it would thus be sufficient to adopt
the correct procedure (for example of constitutional revision) to
remedy the defect of a law that “substantially” violates a rigid
Constitution?®. It is surprising that Kelsen does not seem to realise
that this leads to overcome only psychologically but not logically the
substantial defects of the law, since “before” adopting the right
revision process (instead of the ordinary one) it is always necessary
to ascertain the existence of a substantial defect.

Above all, in such a closed and apparently perfect
construction, Kelsen clearly lacks the idea of the existence of a “hard
constitutional core” - by and large shared by European
contemporary constitutions, as for Italy under the formula
‘constitutional counter-limits’3” - that definitively fixes the principles
of liberal democracy, subtracting them from any majoritarian-
democratic logic38. In reality, as already argued, he does not ignore
the need for constitutional “guarantees” but he does not make
explicit, or he forgets, their nature as an axiological supra-
majoritarian framework. Indeed, it is worthless acknowledging,
with Kelsen, the importance of liberties (and of ‘constitutional
adjudication” mechanisms devoted to their protection) and at the
same time admitting, as in Kelsen’s theory, that any prevision of the
Constitution may be modified simply following the appropriate
formalistic procedures provided therein®. Fortunately, Kelsen

3 See again H. Kelsen, La garantie jurisdictionnelle de la Constitution, cit. at 23, 334,
at 154.

37 On this topic, see S. Polimeni, Controlimiti e identita costituzionale nazionale.
Contributo per una ricostruzione del «dialogo» tra le Corti (2018) (with further
references).

3 On this point, amogst all, A. Ruggeri, A. Spadaro, Lineamenti di giustizia
costituzionale, cited above, especially 130 ff.

39 Albeit widely known, it is worth recalling Kelsen’s own thought: «a statute
may result unconstitutional both for a lack regarding the procedures for its
adoption and for a substantial contrast with some principle or directive set forth
by the constituent power, when the statute exceeds predetermined limitations
(...) This distinction, however, is acceptable only under the condition that even
the so-called substantial lack is turned into a procedural lack, for the contrast of
statute and constitution’s contents would be overcome if the former were
adopted following the procedures for constitutional revision». See H. Kelsen, La
garantie jurisdictionnelle de la Constitution, cited above, at 154. But it should be
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himself refrains from a ‘literal’ application of his theory, for
examples in the drafting of the Austrian Constitution, where the
distance between the severe formalistic legal doctrine and concrete
political thought and conduct followed by the Author clearly
emerges.

The transfer of such a great extent of abstract formal logic
from legal to political theory is immediate. As a political
philosopher, Kelsen argues that the majority principle, which
represents the foundation of a democracy, neutrally expresses a
“quantitative” method that always cancels any “qualitative”
judgment*. He does not admit the principle “princeps legibus solutus
est” and he contends that the "compromise" is born from the
parliamentary confrontation between majority and minority and
this is made possible only by political relativism. Nonetheless, it is
the same person that, arguably contradictorily, then appeals (or
acknowledges) what he calls, a little euphemistically, the “principle
of tolerance”, which on closer inspection is not very relative:
«democracy cannot be an absolute domination [...] of the majority
[...] not only because of the fact that by definition it presupposes an
opposition, that is, the minority, but also because it recognises its
political existence and it protects its rights» to the point of finally
admitting that «modern democracy cannot be separated from
political liberalism. Its principle is that the government must not
interfere in certain spheres of individual interests, which must be
protected by law as fundamental human rights or rights to liberty;
respecting which minorities are safeguarded from the arbitrary
domination of majorities»*!.

Naturally, the narrative that Kelsen employs to admit this
recalls and suggests a procedural dimension, perhaps owning to an
intimate need for consistency. It is as if he said: “guarantees are
needed for the minority to survive and become a majority,
respecting the procedures”.

added (and Kelsen did not add) that no statute, even of constitutional rank, could
really question what is definitively out of question, that is fundamental freedoms
and democratic procedures themselves. On this point, see also below in the next
footnote. On the risks of interpreting constitutional adjudication as an implicit
consequence of finalizing democratic theory to the protection of minority rights,
as in Kelsen's though, see now O. Pfersmann, Natura e valore della democrazia cento
anni dopo. Dalla procedura del compromesso alla trasformazione giurisdizionale, 3 Dir.
pubbl. 2020, 887 ff.

40 See H. Kelsen, Foundations of democracy, cit. at 21, 336, at 231, especially fn. 1.

4 Jui, 237 et seq.
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However, the fact remains that “guarantees”, whether they
are called liberal or constitutional, are not procedures but
(substantial) limits to the democratic procedure! And the
democratic “compromise” that led to the stable drafting of those
(constitutional) guarantees is absolutely not comparable to the
everyday parliamentary “compromise” that leads to the more
widespread and variable production of (legislative) legislation*?.

In addition, it does not seem sufficient to recall the generic
principle of tolerance, as Kelsen does, on the basis of the
(questionable) thesis that «tolerance presupposes the relativity of
the sustained truth or of the postulated value, and this relativity
implies that the truth or the opposite value are not entirely
excluded»*. For an easy critique of this hasty conceptual
simplification, it would be enough to remember, for example, that
“tolerating” the deniers/flat-earthers does not at all presuppose the
relativity of the opposite truth supported by science*4. In short, it
does not seem enough to recall the principle of tolerance as a limit
(by the way implicit) to the democratic procedure. In fact, «<modern
pluralist democracy is not the regime of full tolerance, which is the
regime where the majority, from time to time, decides the content
and limits of values, thus identifying, in an ever-changing way, what
truth is. A democracy without “fixed points” [...] is a regime of
tolerance paradoxically willing to tolerate also the intolerants,
therefore even willing to commit suicide [instead] a true democracy
is intrinsically the regime of “relative” tolerance or, in other words,
of “partial” relativism: but it is now evident, at this point, that
herein the concept of democracy ends and that of Constitution
begins»*°.

42 According to H. Kelsen (La garantie jurisdictionnelle de la Constitution, cit. above,
at 202), «If the essence of democracy lies not just in majority omnipotence rather
than in the continuous compromise between majority and minority
parliamentary groups, and thus in the social peace, constitutional adjudication
appears the most adequate means to put this idea in practice».

43 See H. Kelsen, Foundations of democracy, cit. at 21, 336, at 313.

4 For a further analysis, see my Contributo per una teoria della Costituzione, cit. at
15, 333, above, 261 ff.

4 Quoted from my Contributo per una teoria della Costituzione, cit. at 15, 333, at 277
e 287, but see passim. Instead, on the issue of a democracy that can always
“democratically” question itself, see in Italy, more explicitly, F. Rimoli (Pluralismo
e valori costituzionali. I paradossi dell’integrazione democratica (1998), 378 ff.) and,
with some uncertainty, G. Zagrebelsky (Il «crucifige!» e la democrazia (1995) 101
ff.), alluding to a critical democracy, that is, perpetually under discussion.
However, this type of democracy evidently is NOT a “constitutional democracy”:
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Certainly, the contradiction or aporia just discussed is not the
only one within a thought as rich and articulated as Kelsen's*, but
surely the sought-after scientific “purity” of the Reine Rechtslehre
method in the legal elaboration does not help a “coherent”
construction of the Politischer Wertrelativismus as the basis of a
functioning democracy*’.

In fact, «relativism is in kelsenian thought the matching point
between the defence of science and the defence of liberal democracy
(...) the Achille’s heel of kelsenian democratic theory is exactly the
same of his general law theory: the impossibility - and, I would say,
the uselessness too - of an indifferent, neutral viewpoint when the
protection of democratic values is at stake».

In conclusion, Kelsen is a convinced liberal-democratic and
certainly seems to adhere to the historical model of constitutional
democracy, where the popular will is not absolute, but “limited” by
superior values, also (not especially) scientific*8. However, Kelsen
clearly avoids recognising the imperative logical necessity of fixed
points, that is, of a stable substantial axiological framework, since it
is removed from the variable majorities. Why? Perhaps for the fear
that this recognition could lead to an involuntary return of natural
law, which, to the father of the “pure doctrine” of law, would
appear as an even more intolerable inconsistency.

7. Conclusions: the current risks to constitutional

democracy: towards a démocrature?

The limits but also the merits of Kelsen's contribution to
democratic theory can perhaps be better noticed today than
yesterday.

At the time of writing, the "constitutional" state is in crisis in
many countries around the world, which accept (or pretend to

for a critical analysis on this point, see my Liberta di coscienza e laicita nello Stato
costituzionale, cit. at 16, 331, 209 ff. but see passim.

46 This is not the right place to list Kelsen's aporias. On this point, see my
Contributo per una teoria della Costituzione, cit. at 15, 333, 235 and 277 ff.

47 In critical perspective, among others, see also: S. L. Paulson, B. L. Paulson,
Normativity and Norms. Critical Perspectives on Kelsenian Themes (1988); A. Somek,
Stateless Law: Kelsen's Conception and its Limits, 26 Oxford Journal of Legal Studies
4 (2006), 753 .

48 In particular, H. Kelsen (Foundations of democracy, cit. at. 21, 336, 238 ff.)
mentions a «rational science» in contrast with «any metaphysical or religious
intrusions».
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accept) the democratic procedures but do not accept, or evade, the
liberal guarantees of the rule of law. In my view, the expression
popular/political / populist/illiberal*’ constitutionalism constitutes
an intolerable oxymoron or at least delineates a constitutionalism
seriously ill. Unlike the past, when the law was an instrument of
political power, today constitutionalism in its essence is the exact
opposite: an instrument of legal limitation of political power®?.

Although it is highly desirable for a democracy (a purely
procedural concept) to be constitutional (a predominantly
axiological-substantial concept), nevertheless it cannot be excluded
that in practice there are also imperfect forms of democracy.
However, a “simple” democracy, without adjectives, inevitably
tends to also become totalitarian (majoritarian autocracy): this is the
case of “uncertain” or “illiberal” democracies®!. Some examples are
H. Rouhani's Islamic Republic of Iran or N. Maduro's Bolivarian
Republic of Venezuela. In both cases, on closer inspection, we are
faced with “democracies”: in fact, with all imaginable reservations,
people ... “vote”.

It follows that democracy or primacy of the popular will,
alone without the adjectives necessary to qualify it (liberal,
constitutional ..), is a bad regime, not too dissimilar from
authoritarian and totalitarian ones. In recent times, “intermediate”
entities are being formed between the democratic-constitutional and
the mnon-democratic states, which can be briefly examined
diachronically with the following scheme:

[ stage:
¢ DEMOCRACIES WITH «POPULIST/SOVEREIGN»

MAJORITIES [H.-C. Strache’s Austria, the yellow-green Di

49 Among a long list, see M. Tushnet, Authoritarian Constitutionalism, 100 Cornell
Law Review 2 (2015, Jan.); G. Frankenberg, Authoritarian Constitutionalism -
Coming to Terms with modernity’s nightmares, in H.A. Garcia,G. Frankenberg (eds.),
Authoritarian Constitutionalism. Comparative Analysis and Critique (2019). See also
A. Di Gregorio, Le transizioni alla democrazia nei Paesi dell’Europa centro-orientale,
baltica e balcanica, in A. Di Gregorio (ed.), I sistemi costituzionali dei paesi dell’Europa
centro-orientale, baltica e balcanica (2019), 1 ff.

50 On this point, see again A. Spadaro, Costituzionalismo cit. at 34, 342, 2369 {.

51 This issue has been widely discussed in the literature (see for example G.
Sartori, Democrazia e definizioni, cit. at 24, 338, especially 226 ff.) but reached global
recognition with Fareed Zakaria, The rise of Illiberal Democracy, 76 Foreign Aff. 6
(1997, nov./dec.), 22 ff. ,T.G. Daly has even listed many ways to indicate the
decay of democracies: see www.democratic-decay.org/index.
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Maio/M. Salvini’s Italian government, D. Trump’s USA, etc.: anti-
Europeanism, economic protectionism, masked xenophobia,
intolerance to the checks and balances of constitutional guarantees]

1T stage:
o AILLIBERAL DEMOCRACIES» [V. Orban’s Hungary,

twins Kaczynski’s Poland, etc.: the tendency towards the tyranny
of majority, very strong nationalist/sovereign identity, limitations of
judicial powers and civil rights]

I stage:
e kDEMOCRATURES» [V. Putin’s Russia, R.T. Erdogan’s

Turkey, Lukasénka’s Belarus, etc.: limitations of freedom of the
press, control of the judiciary, repressions of the oppositions]

Illiberal democracies and démocratures could be defined as “post-
constitutional” states, that is, intermediate entities between
“constitutional” states (classical liberal regimes) and traditional
“anti-constitutional” states (authoritarian/totalitarians regimes)>2.

If what hitherto briefly explained is true, the real problem that,
today as yesterday, must be faced without unnecessary evasion
remains that of “sovereign” or absolute power, regardless of who
holds it: the individual, as Schmitt wanted (the Fiihrerprinzip of the
authoritarian regime), the ideological party (the communist-Stalinist
party in a totalitarian regime) or even the people (the political
representation of the democratic regime). In the rule of law, and thus
in the constitutional order, a “sovereign” power is always
inadmissible, because this system is historically characterised as the
social organisation that has the “limitation of power” as its primary
objective, whatever it may be.

Surely, everyone would benefit from a better selection of the
political class and the existence of parties with true internal
democracy. Nonetheless, if the basic problem remains that of the
“limitation of power”, it is not needed “more” democracy (quantity)
but rather “better” democracy (quality). In short, more Constitution
is needed, that is, greater attention to constitutional guarantees that
constitute a ‘limit’ to the democratic process.

52 For a further analysis, and references, of this issue, that here can be inevitably
just touched, see my Dalla “democrazia costituzionale”, alla “democrazia a
maggioranza  populista/sovranista” alla  “democrazia illiberale”, fino alla....
“democratura”, cit. at 20, 336.
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It must be said that to a certain extent this was clear to Kelsen,
at least in the case of his defence of the Constitutional Court against
Carl Schmitt. However, in the current difficult international and
comparative context mentioned earlier, which calls into question
the very idea of limitation of power, the “limit” of Kelsen’s approach
is given precisely by the insufficient explanation of the value of
“constitutional” democracy and, in particular, by the failure to
recognise substantial axiological limits to democratic procedures.

Paradoxically, perhaps the “value” is also hidden in the
“limit”. After all, Kelsen reminds us, with a certain ruthlessness but
not wrongly, that democracy alone without adjectives is simply the
regime of the majority, a mere “procedure”, the results of which are
not necessarily “right”, but only welcome to most or, perhaps better
phrased, unwelcome to least. Nothing more and nothing less.

This is precisely the necessary knowledge base, minimum I
would say, from which to start to recognise that the legitimation of
power “from below”, of democratic origin, alone is insufficient for
a good functioning of the state. It is also required a legitimation
“from above”, given, on the one hand, by the micro-truths
continually discovered by science, and, on the other, by a necessary
supra-majority  legal-political axiological framework: the
“Constitution”.
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In the cases of Berlioz (2017) and Donnellan (2018), the
European Court of Justice has required national judges, under
certain conditions, to carry out the transnational judicial review of
preparatory acts adopted, in mutual assistance procedures in the
tax field, by authorities of EU Member States different from those
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takes an Italian ruling on a case presenting a factual setting similar
with Donnellan as a case study, and explores the limits and
prospects of such doctrine of transnational judicial review under
EU fundamental rights law (with a view, in particular but not
exclusively, to the right to an effective judicial remedy). It thus
strives to develop a general theory of transnational judicial review
for EU administrative law.
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1. Introduction and Methodological Remarks

Despite the unquestionable specificity of its substantive
aspects (identifying, for instance, taxable facts and the relevant tax
rates), tax law raises, in respect of its organisational and functional
dimensions, a number of questions shared with general
administrative law.! This is true, in particular, as regards the issues
revolving around the judicial review of acts of tax authorities,
where a confrontation of private (here: that of the taxpayer in
preserving their property) and public (here: that of the government
in maximising revenues) interests requires an appropriate balance
to be struck - arguably, the main feature of administrative law as a
discipline since its very emergence.? Viewed through this lens, the
system of mutual assistance established by the EU for tax recovery

1 The point has been strongly debated in recent years in the US jurisdiction, in
particular following the Supreme Court’s ruling in Mayo Foundation for Medical
Education & Research v United States (2011) 562 US 44. Here, the Supreme Court
maintained that the famous deference standard for judicial review of agencies’
acts executing a federal statute, laid down in Chevron USA Inc v Natural Resources
Defense Council Inc (1984) 467 US 837, was, contrary to what had been deemed
that far, also applicable to acts of the Treasury Department. For an introduction
to the debate, see R. Murphy, Pragmatic Administrative Law and Tax Exceptionalism,
64 Duke L.J. Online 21 (2014-2015); for a defense of the peculiarity of the role
occupied by tax law in the US legal system, see L. Zelenak, Maybe Just a Little Bit
Special, after All?, 63 Duke L.J. 1897 (2014).

2 This is not, however, an undisputed understanding of administrative law in
turn: see the juxtaposition of “control” and “instrumentalist” theories of
administrative law, and the application thereof to European administrative law,
drawn by C. Harlow, European Administrative Law and the Global Challenge,
European University Institute Working Paper RSC 98/23 (1998).
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and assessment purposes® does, indeed, share a number of features
and challenges with EU administrative law. Just like therein,
cooperation in fiscal matters brings together authorities coming
from a number of different national jurisdictions, contributing
through discrete, yet coordinated acts to the adoption of an
administrative act (be it of assessment, or of enforcement of a claim)
which impinges upon the legal entitlements of taxpayers. The cross-
boundary pattern of cooperation thus carried out hence provides a
striking example of what EU administrative law scholarship labels
a “horizontal composite procedure”: administrative acts adopted
by the authorities of an EU Member State (MS) are based on a
preparatory act adopted by the authorities of a different MS.* Such
procedure(s) raise(s) serious questions on the judicial review side.

3 For a concise, yet comprehensive overview of the system, see S. Hemels,
Administrative Cooperation in the Assessment and Recovery of Direct Tax Claims, in
P.J. Wattel, O. Marres & H. Vermeulen (eds.), European Tax Law: Volume I -
General Topics and Direct Taxation (7t ed., 2018).

4 Horizontal composite procedures are to be contrasted with “vertical composite
procedures”, which do similarly involve a cooperation between administrative
authorities belonging to different jurisdictions; in such case, however,
coordination occurs between the authorities of a MS, on the one hand, and those
of the EU (e.g. the European Commission, or a European Agency), on the other
hand. Both vertical and horizontal procedures are increasingly common
techniques of implementation of EU (administrative) law, and amount to one of
the most distinctive features thereof. Scholarly and judicial elaboration, however,
seems to be significantly more developed on vertical composite procedures than
it is on their horizontal counterparts. On these and other aspects, with a focus on
the notion and the functional aspects of composite procedures, see G. Della
Cananea, The European Union’s Mixed Administrative Proceedings, 68 Law &
Contemp. Probs. 197 (2004); H.CH. Hofmann, Decision-Making in EU
Administrative Law - The Problem of Composite Procedures, 61 Adm. L. Rev. 199
(2009); H.C.H. Hofmann, G.C. Rowe & A.H. Turk, Administrative Law and Policy
of the European Union (2011), 405-410; M. Eliantonio, Judicial Review in an Integrated
Administration: The Case of ‘Composite Procedures’, 7 Rev. Eur. Adm. L. 65; B.G.
Mattarella, Procedimenti e atti amministrativi, in M.P. Chiti (ed.), Diritto
amministrativo europeo (24 edn., 2018), 343-345; H.CH. Hofmann, Multi-
Jurisdictional Composite Procedures: The Backbone to the EU’s Single Regulatory Space,
University of Luxembourg Law Working Paper No 003-2019
<https:/ /papers.ssrn.com/sol3/papers.cim?abstract_id=3399042> accessed 3rd
February 2022.. Focussing more on the institutional and organisational
implications of Europe’s “composite administration”, see C. Franchini, Les
notions d’administration indirecte et de coadministration, in ].B. Auby, J. Dutheil de
la Rochére & E. Chevalier (eds.), Traité de droit administratif européen (2nd edn.,
2014); L. De Lucia, Strumenti di cooperazione per I’esecuzione del diritto europeo, in L.
De Lucia, B. Marchetti (eds.), L’ amministrazione europea e le sue regole (2015).
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It is, indeed, frequently difficult to effectively safeguard the
taxpayer’s rights and interests, because of the entanglements
between authorities and functionally tied administrative acts,
spanning in a transnational dimension, through which fiscal
cooperation unfolds. In recent years, tax law scholars have, in fact,
started applying categories developed in the EU administrative law
field to the EU system of administrative cooperation in fiscal
matters,® and it is likely that this fertile trend will (and should)
continue. EU administrative law scholarship can provide EU tax
law with powerful analytical grids to tackle what scholars in the
latter field themselves forcefully point to as the most compelling
question faced by their discipline as it stands now - the protection
of taxpayers’ (fundamental) rights and the filling of the gaps in
judicial protection left by the transnational dimension of mutual
assistance procedures.®

The European Court of Justice (ECJ) itself is gaining
increasing awareness of the problem. In an earlier contribution,” we
analysed the landmark rulings of Berlioz (2017)8 and Donnellan
(2018),° in which the EC] upheld what we labelled “transnational
judicial review”. In those cases, the EC] empowered (and actually
required), under certain circumstances, national judges to review,
in the context of proceedings initiated against acts adopted at the
outcome of a horizontal composite procedure in the fiscal field, the
legality of preparatory acts adopted by authorities belonging to the
legal system of another MS. In both cases, transnational judicial
review was deemed necessary to safeguard the right to an effective
judicial remedy under Art. 47 of the Charter of Fundamental Rights

5 See, for instance, S. Dorigo, Mutual Recognition wversus Transnational
Administration in Tax Law: Is Fiscal Sovereignty Still Alive?, 13 Rev. Eur. Adm. L.
209 (2020). More comprehensively, but not always as lucidly, F. Saponaro,
L’attuazione amministrativa del tributo nel diritto dell'integrazione europea (2017), in
particular 186-208 and 331-371.

¢ See I. De Troyer, Administrative Cooperation and Recovery of Taxes, in C.H.]J.I.
Panayi, W. Haslehner & E. Traversa (eds.), Research Handbook on European Union
Taxation Law (2020), in particular 478-480 and 484-487; K. Perrou, Fundamental
Rights in EU Tax Law, Ibid., in particular 529-539; G. Kofler, Europdischer
Grundrechtsschutz im Steuerrecht, in M. Lang (ed.), Europdisches Steuerrecht (2018),
in particular 179-185.

7 P. Mazzotti, M. Eliantonio, Transnational Judicial Review in Horizontal Composite
Procedures: Berlioz, Donnellan, and the Constitutional Law of the Union, 5 Eur.
Papers 41 (2020).

8 ECJ, Case C-682/15 - Berlioz Investment Fund (ECLI:EU:C:2017:373).

9 ECJ, Case C-34/17 - Donnellan (ECLLI:EU:C:2018:282).
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of the European Union (CFREU). In both cases, the benchmark
against which to carry out such review were EU law norms
regulating the transnational administrative cooperation process,
from both a substantive (in Berlioz) and a procedural (in Donnellan)
point of view. This legitimised a judicial review which could have
otherwise been regarded as an intrusion into another MS’ sovereign
legal order: the judges of all MS are juges de droit commun, equally
entitled to review the correct application of EU norms, irrespective
of the fact that, in casu, they would be executed by the authorities of
another MS (which would hence be acting qua part of the EU’s
integrated administration, and not of that State’s sovereign
executive power).l9 We maintained that this strand of case law
marks a much welcome development in EU law, filling the gaps in
judicial protection which have this far been left much too often in
the context of administrative cooperation in fiscal matters; and,
most importantly, that the fact that transnational judicial review
was based on Art. 47 CFREU, a general provision, gives this case
law the potential of being applied throughout the whole range of
horizontal composite procedures deployed by EU administrative
law.11

The acceptance of transnational judicial review at the
supranational level, however, does not, as such, have any impact
on the actual practice of horizontal composite procedures. By
definition, such procedures are carried out at the national level:
they entail the adoption of administrative acts on the part of
authorities of the MS, which must be challenged before the
judiciary of the respective legal system. This means that, once the
EC]J clarifies that EU law enables and requires national judges to
review the legality of foreign preparatory acts, those judges must
be actually ready to do so in the concrete cases before them, for
taxpayers’ right to an effective judicial remedy to be actually
safeguarded. It goes without saying that this might not be the case,
due to a number of reasons - ranging from the possible
unawareness by national judges of the ECJ’s jurisprudence, to a

10 On the notion of “integrated administration” see, in particular, H.C.H.
Hofmann, A.H. Ttrk, Conclusions: Europe’s Integrated Administration, in H.C.H.
Hofmann, A.H. Turk (eds.), EU Administrative Governance (2006). For a detailed
analysis of the institutional role of national authorities in such administration,
see L. Saltari, Amministrazioni nazionali in funzione comunitaria (2007).

11 See P. Mazzotti, M. Eliantonio, Transnational Judicial Review in Horizontal
Composite Procedures, cit. at 7, 49-55.
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misapplication thereof. This, a crucial feature of EU law in most of
its manifestations,’> prompted us to ask ourselves whether
competent national courts (correctly) apply the Berlioz-Donnellan
jurisprudence, by carrying out the transnational judicial review of
foreign preparatory acts in the context of mutual assistance
procedures in the fiscal field. In this paper, we took the Italian
courts as a case study to address that research question. We only
examined tax rulings, despite our faith in the wider potential of the
case law concerned, acknowledging that it might take time for such
an innovative judicial stance to trickle into other policy areas.'> We
thus researched into the main Italian case law databases (DeJure,
Leggi d’Italia), including one specialised in tax law (Sisterna “il
fisco”), looking for express quotations of Berlioz, Donnellan, and
Kyrian (another, earlier and seminal precedent, on which see below,
Section 3.1, which we chose to include for the sake of completeness).
We queried the databases by separately searching for both the
rulings’” names and the ECJ] numbering of the cases.'* We hence
found three rulings, handed down by the Court of Cassation
between 2019 and 2020,5 one of which (Court Order No 2395/2019)

12 As has been powerfully said in B. de Witte, Direct Effect, Primacy, and the Nature
of the Legal Order, in P. Craig, G. De Burca (eds.), The Evolution of EU Law (34 edn,
2021), 211: “[Tl]he European Court indicated, quite rightly, that the crucial
element for the effective application of the principles of primacy and direct effect
is the attitude of national courts and authorities. It is not enough for the Court of
Justice to proclaim that EU law rules should have direct effect and should prevail
over national law: “To put it bluntly, the ECJ can say whatever it wants, the real
question is why anyone should heed it". There is therefore a second dimension to
the matter, which is decisive for determining whether the Court’s doctrines have
an impact on legal reality: the attitude of national courts and other institutions”.
Both the emphasis and the quotation are in the original, the latter coming from
K.J. Alter, The European Court’s Political Power, 19 West Eur. Pol. 459 (1996).

13 In Italy, tax claims are indeed heard by a specialised judiciary in first instance
(Commissione Tributaria Provinciale, District Tax Commission) and appeal
(Commissione Tributaria Regionale, Regional Tax Commission) proceedings,
whereas appeal rulings can be further challenged before the generalist Court of
Cassation (Corte di Cassazione, the highest judicial instance). For an overview of
the system, see G. Tinelli, Istituzioni di diritto tributario (5t edn, 2016), 507-664.

14 C-682/15, C-34/17, and C-233/08, respectively.

15 Court Order No 2395/2019, delivered on 29th January 2019; Court Order No
22652/2019, rendered on 11t September 2019; and Judgement No 13826/2020,
handed down on 6t July 2020. Note that, as regards Court Order No. 22652/2019
and Judgement No. 13826/2020, the difference between “Court Order”
(ordinanza) and “Judgement” (sentenza) is one of procedure, not substance, given
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immediately appeared, however, to be of a somehow lesser
importance to our research, and will not be further analysed in this
contribution.1®

The two retained rulings are, first, Court Order No
22652/2019 (in the following: Intini, after the name of the taxpayer
involved). Here, the facts of the case were in line with a Donnellan-
like scenario (see below, Sections 2 and 3). However, they also
differed in a number of important respects, raising a number of
novel, intriguing questions to which, in our submission, the Court
of Cassation did not answer in an appropriate way. The second
ruling is Judgement no 13826 /2020, which on its part, mostly raised
questions similar to those at stake in Intini. The Judgement,
however, did not clearly explain the factual setting of the case.
Rather, it adopted a somehow contradictory narrative, seriously
hampering the possibility to carry out a rigorous analysis from the
point of view of compliance with Donnellan and Berlioz.1”

that both acts decide the case. Court Orders are adopted in a more expedited way,
without a public hearing, when the claim appears prima facie to be inadmissible
or ill-founded, whereas Judgements are adopted, pursuant to a proceeding with
longer delays and comprising a public hearing, when there is no such immediate
filter: see Arts. 375-376 of the Italian Code of Civil Procedure (also applying to
tax proceedings pursuant to Art. 62.2 of Legislative Decree No. 546/1992). On the
other hand, Court Orders are also adopted for incidental acts not deciding the
claim: see Arts. 121 and 295 of the Italian Code of Civil Procedure. This includes
the issuance of preliminary references to the ECJ, such as was, indeed, the case
of Court Order No. 2396/2019 (see the following note).

16 Here, a preliminary reference to the ECJ] was involved. The question was
whether Italy should assist Greece in recovering an excise duty, claimed on the
basis of Directive 92/12 (See Art. 20 of Council Directive 92/12/EEC of 25
February 1992 on the general arrangements for products subject to excise duty
and on the holding, movement and monitoring of such products, O] L 76,
23.3.1992, pp. 1-13). Whereas the issue could be technically framed as potentially
involving an instance of transnational judicial review based on EU substantive
norms (since the Italian judiciary was asking whether it enjoyed jurisdiction to
review the application, by the Greek authorities, of Directive 92/12’s criteria for
the determination of the State competent to levy the tax), it seemed to us that the
facts of the case revolved more around issues of substantive tax law (the
prevention of double taxation), than around questions of effective judicial
protection - a point which also appears to have been acknowledged by the ECJ
in the preliminary ruling recently delivered on the matter (EC], Case C-95/19 -
Silcompa, ECLI:EU:C:2021:128): see, in particular, para. 75 of the judgement.

17 In fact, reading the judgement, it is not entirely clear what were the reasons for
the claim brought by the taxpayer (an Italian resident in respect of whom Italian
authorities adopted acts of enforcement, based on a request by Austria, which
alleged the claimant to have smuggled clocks, hence evading the VAT and
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Given the limited size of our sample, it is impossible to infer
any meaningful conclusion on the application of the European case
law in Italy. At the same time, the ruling in Intini provides
stimulating food for thought to reflect on how transnational judicial
review based on Art. 47 CFREU could further evolve. In this paper,
while conscious of a number of methodological limitations of our
study,’® we thus momentarily set aside our original empirical
perspective (leaving it to future research). Rather, we take Intini as
a case study to develop a conceptual, qualitative perspective on the

customs duties). On the one hand, the taxpayer seems to have challenged the
Italian acts of enforcement because of the failure, on the part of the authorities
involved, to notify to him the acts of assessment of the claim (paras. 1, 3) - a most
serious defect, which would attract the case to the Donnellan constellation (see
below, Section 2). On the other hand, reference is also confusingly made to the
fact that the act of assessment was served on him only in German, which he could
not understand (para. 2) - the same kind of problem which was at stake in Intini,
so that our remarks made in Section 3 below would also be valid for the instant
case. That such latter defect was the main reason underlying the claim seems
more likely to be the case, considering that, further on, reference is also made to
the fact that the Donnellan principles cannot apply to the case, since the taxpayer
is reported, at any rate, to have challenged the Austrian act in the Austrian legal
system; and this seems hardly compatible with a failure on the part of Austria to
notify the act to the taxpayer (para. 4.4). Even after changing our perspective, as
explained shortly below, we decided to focus on Intini only, since there the Court
of Cassation engaged more clearly with the facts of the case, making it possible
to appraise more extensively the problems dealt with. Further, one of the most
interesting aspects of Intini is the fact that, unlike Donnellan (and Berlioz), the
claim for which the requesting applicant State (also Austria) sought cross-border
assistance did not involve any penalty element, which raises important questions
concerning the scope of the Donnellan solution (see Section 3.2 below). In
Judgement No 13826/2020, on the other hand, albeit that the point is not
expressly clarified in the ruling, the fact that the taxpayer was charged with
smuggling seems to point to the fact that a sanctioning element was also at stake
in the Austrian claim. From the conceptual perspective developed throughout
this paper, the Judgement thus appeared not to pose novel questions and hence
to be less relevant, and will accordingly not be further examined in the following.
18 The collection of data we carried out may be problematic, since some
judgements might have applied the ECJ’s jurisprudence while failing to mention
the cases (e.g. only referencing the relevant provisions, and generically quoting
EU jurisprudence), hence being incapable of being detected pursuant to our
methodology. Equally untraceable therewith are possible instances where the
judge completely failed to apply the ECJ’s jurisprudence in a case in which this
would have been apposite. At more fundamental a level, empirical research in
the field of Italian tax law is radically flawed by the fragmentary state of legal
databases in the field, with first and second instance rulings being particularly
hard to find.
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topic. We thus counterfactually speculate how the general
principles to be elicited from (in particular) Donnellan should have
been applied by the Court of Cassation, and strive to provide a
further contribution towards a theory of transnational judicial
review in EU horizontal composite procedures.

With all this in mind, the present paper proceeds as follows.
Section 2 outlines the system of cooperation between
administrative authorities in the EU MS in the recovery of tax
claims, and conceptualises it along the lines of the EU
administrative law category of horizontal composite procedure. It
highlights the gaps in the judicial protection of taxpayers thereby
left, and outlines the solution developed by the ECJ, based on Art.
47 CFREU, in Berlioz and Donnellan. Section 3 builds upon those
findings to analyse Intini, finding out that EU law, as it emerges
from, in particular, Donnellan, was not properly applied by the
Court of Cassation. This is done through a four-step analysis.
Section 3.1 addresses the use of the ECJ’s jurisprudence by the
Court of Cassation as a reason to decline jurisdiction in Intini, and
dismisses the analysis thus carried out as ill-founded. The following
Sub-Sections speculate how more appropriate a use of Donnellan
should have been done, deepening the conceptual analysis of Art.
47 CFREU. Section 3.2 thus investigates the scope of application of
Art. 47 CFREU, to preliminarily assess whether Donnellan is
actually capable of regulating a case such as Intini. Deeming the
case at hand to be covered by Art. 47 CFREU, Section 3.3 delves into
the substance of the provision. It thus finds out that the EC]
jurisprudence shows that Art. 47 CFREU has a linguistic dimension,
bestowing upon the recipient of a transnationally notified fiscal
document a right to have that document served in a language which
they can understand (that which was indeed problematic in Intini).
Section 3.4 thus turns to the conditions under which a violation of
EU law in a horizontal composite procedure can be deemed to be
so “exceptional” as to require transnational judicial review to be
carried out. Section 4 concludes.

2. Administrative Cooperation between Fiscal Authorities
in the EU: Berlioz, Donnellan, and the Right to an Effective
Judicial Remedy in Horizontal Composite Procedures

Taxation forms an integral part of the common market
project ever since its very inception. Arts. 95-99 of the Treaty of
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Rome (the fundamental tenets of which are now reflected in Arts.
110-113 TFEU) envisaged a complex system of constraints placed
upon the MS’ fiscal sovereignty. This was meant to prevent the
exercise thereof from being of prejudice to the establishment of the
European common market, going so far as to enable the
harmonisation of indirect taxation by a unanimous vote in the
Council “in the interest of the common market” (Art. 99 of the
Treaty of Rome). Whereas, in particular, such latter legal basis was
successfully employed in the edification of the VAT system,
European institutions soon realised that the common market could
be hampered not only by differences in fiscal burdens resulting
from non-harmonised substantive tax provisions, but also by
procedural and organisational arrangements concerning the
administration of taxation in the EU. The proliferation of cross-
border transactions would result increasingly often in, inter alia, the
very same indirect taxes which had been harmonised to have to be
levied upon individuals and businesses established in a MS other
than that in which the taxable fact had taken place. This would
entail the risk of fraudulent deployments of the mobility enabled by
the common market, with traders establishing themselves in a MS
other than their own, while keeping on entertaining business with
the State of provenance. Taxes claimed by the latter, based on the
principle of territoriality, would then have been unenforceable in
the State of establishment, and traders could curtail the costs
stemming from taxation - hence gaining an unfair competitive
advantage, while further causing revenue losses to the MS of origin.
With a view to this, the Council adopted Directive 76/308/EEC,"?
enabling for mutual assistance to be provided in the cross-border
recovery of a number of tax claims forming part of fiscal schemes
harmonised at the European level. The Directive underwent a
number of successive modifications over time, which progressively
expanded the range of duties which could benefit from mutual
assistance. Administrative cooperation in the recovery of taxes is
now governed by Directive 2010/24/EU,? which broadened the

19 Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the
recovery of claims resulting from operations forming part of the system of
financing the European Agricultural Guidance and Guarantee Fund, and of the
agricultural levies and customs duties (OJ L 73, 19.3.1976, pp. 18-23).

20 Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance
for the recovery of claims relating to taxes, duties and other measures (O] L 84,
31.3.2010, pp. 1-12). Prior to this, Directive 76/308 was modified by a number of
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arrangements’ scope to “all taxes and duties of any kind”, including
their accessories (e.g. interest) and, crucially, “administrative
penalties, fines, fees and surcharges relating to the claims for which
mutual assistance may be requested”.?! Directive 2010/24 reiterates
however, in their fundamentals, the schemes of mutual assistance
dating back to Directive 76/308, which can be conceptualised
resorting to the EU administrative law category of horizontal
composite procedure.

Mutual assistance could (and can) be provided, essentially,
in three respects. First, fiscal authorities can request their
counterparts assistance in the notification of “all instruments and
decisions (...) which relate to a claim and/or to its recovery”.?? Art.
9 of Directive 2010/24, expressly stating what was implicit in
Directive 76/308, also clarifies, on the one hand, that “[t]he
requested authority shall ensure that notification in the requested
Member State is effected in accordance with the national laws,
regulations and administrative practices in force in the requested
Member State”,?3 and, on the other hand, that this “shall be without

instruments essentially meant, as recalled, to broaden the scope of the tax claims
which could benefit from mutual assistance. The most significant broadening
was carried out by Council Directive 2001/44/EC of 15 June 2001 amending
Directive 76/308/EEC on mutual assistance for the recovery of claims resulting
from operations forming part of the system of financing the European
Agricultural Guidance and Guarantee Fund, and of agricultural levies and
customs duties and in respect of value added tax and certain excise duties (O] L
175, 28.6.2001, pp. 17-20). The changes carried out over time were eventually
consolidated in Council Directive 2008/55/EC of 26 May 2008 on mutual
assistance for the recovery of claims relating to certain levies, duties, taxes and
other measures (O] L 150, 10.6.2008, pp. 28-38), governing mutual assistance in
the short 2008-2010 interval, before being replaced by Directive 2010/24. For an
account of the historical development of Directive 76/308, see F. Saponaro,
L’attuazione amministrativa del tributo nel diritto dell’integrazione europea, cit. at 5,
170-173, as well as 1. De Troyer, Administrative Cooperation and Recovery of Taxes,
cit. at 6, 477. For an analysis of Directive 2010/24, highlighting the changes
brought to the system established by Directive 76/308, see Ead., Tax Recovery
Assistance in the EU: Analysis of Directive 2010/24/EU, 23 EC Tax Rev. 135 (2014),
as well as F. Saponaro, L’attuazione amministrativa del tributo nel diritto
dell'integrazione europea, cit. at 5, 318-330.

21 Directive 2010/24, Art. 2.

22 Directive 76/308, Art. 5.1. Art. 8.1 of Directive 2010/24 now more generally
refers to “all documents, (...) which emanate from the applicant Member State and
which relate to a claim as referred to in Article 2 or to its recovery” (emphasis
added).

2 Directive 2010/24, Art. 9.1.
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prejudice to any other form of notification made by a competent
authority of the applicant Member State in accordance with the
rules in force in that Member State”.?* Such latter form of cross-
border notification turned out to be problematic both in Donnellan
and in Intini, and will accordingly be returned to below. Second,
and key to the Directives’ system, assistance may be requested in
respect of the recovery of the taxes due themselves. This form of
cooperation, which intrudes more significantly on the traditional
tax law principle of non-cooperation with foreign authorities in the
enforcement of claims,? is subject to a two-fold condition. First, the
claim and/or the instrument permitting its enforcement must not
be contested in the legal system of origin.?¢ Second, the applicant
MS must have unsuccessfully attempted to recover the claim
domestically, although Directive 2010/24 now allows for some
margins of exception in this regard.?”” When such conditions are
tulfilled, the applicant MS is to send the requested one a copy of the
instrument permitting enforcement of the claim (which, after
Directive 2010/24, is “uniform”, i.e. drafted according to a common
template whose minimum formal requirements are harmonised at
the EU level).28 Directive 2010/24 now expressly stipulates that
such instrument shall “constitute the sole basis for the recovery
measures taken in the requested Member State”, that it “shall not
be subject to any act of recognition, supplementing or replacement
in that Member State” ,2° and that the claim “shall be treated as if it
was a claim of the requested Member State” .30 Finally, completing

24 Directive 2010/24, Art. 9.2. See, as to the significance of the amendment in this
respect, F. Saponaro, L’attuazione amministrativa del tributo nel diritto
dell'integrazione europea, cit. at 5, 324.

%5 Also known in common law systems, especially as regards judicial
enforcement, as the “revenue rule”. For a detailed analysis of the history of the
doctrine, see B. Mallinak, The Revenue Rule: A Common Law Doctrine for the Twenty-
First Century, 16 Duke J. Comp. & Int'1 L. 79 (2006), in particular 83-94.

26 See Art. 7.2(a) of Directive 76/308 and Art. 11.1 of Directive 2010/24. The latter
provision, however, now explicitly allows for the cross-border recovery of claims
which are only partially contested, in respect of the part which is not, as well as
for the recovery of a claim which is contested in toto, insofar as the law of the
requested MS allows for such a possibility. This latter possibility is subject,
however, to an obligation to refund the tax illegitimately levied in the event the
challenge brought by the taxpayer were eventually upheld (see Art. 14.4).

27 See Art. 7.2(b) of Directive 76/308 and Art. 11.2 of Directive 2010/24.

28 See Directive 2010/24, Art. 12.

2 Ibid.

30 Directive 2010/24, Art. 13.1.
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the system, requests for assistance can also be made concerning the
adoption of precautionary measures, to which most of the
requirements governing recovery cooperation also apply.3!

All three arrangements can be conceptualised as horizontal
composite procedures. The act adopted by the requested authority
(be it one of notification, or of enforcement, or a precautionary
measure) is based on one or more acts adopted by the applicant
authority which can hence be qualified as “preparatory”. In
instances of notification this boils down to the request for assistance
in notifying the documents. In cases of recovery and precautionary
measures, however, this also more obviously involves attributing
relevance in the legal system of the requested authority, pursuant
to an EU norm to this effect, to acts of tax assessment and/or
instruments permitting the enforcement of the claim emanating
from the applicant MS’ legal system. This raises the problem of
derivative illegality: Are violations of the norms governing the
preparatory stages of the procedure liable to affect the legality of
the final act? From the point of view of (transnational) judicial
review, the question is: Can the judiciary of the requested MS
review the legality of the final act, in the light of violations which
took place in the applicant MS’ legal system, during the adoption
of the preparatory acts by the authorities belonging to such latter
system?

This heated issue was expressly dealt with by the EU
legislature. The Directives adopted a conservative solution, which
seriously diminished the possibility for an effective judicial remedy
to be granted to taxpayers. Ever since Directive 76/308, the judges
of the applicant MS are to hear challenges brought against “the claim
and/or the instrument permitting its enforcement”,??> to which
Directive 2010/24 appropriately added disputes concerning the
newly-introduced uniform instrument permitting enforcement,
and (crucially for our purposes) those “concerning the validity of a
notification made by a competent authority of the applicant
Member State”.3? Judges in the requested MS, on the other hand, are
competent to hear disputes concerning “the enforcement
measures” taken in that MS,3* which Directive 2010/24, codifying
the ECJ’s Kyrian jurisprudence, also clarified to encompass disputes

31 See Directive 76/308, Art. 13, and Directive 2010/24, Arts. 16 and 17.
32 Directive 76/308, Art. 12.1.

3 Directive 2010/24, Art. 14.1.

34 Directive 76/308, Art. 12.3.
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“concerning the validity of a notification made by a competent
authority of the requested Member State”.35

As a consequence, judges in the applicant MS are given with
exclusive jurisdiction to hear challenges brought against acts of the
authorities forming part of the legal system of the applicant MS
itself. The same then goes for the requested MS, whose judges are
given with exclusive jurisdiction on the acts of the authorities
located therein. Transnational judicial review thus appears to be
explicitly barred. This can, however, be problematic, as the facts in
Donnellan show.3¢ There, an Irish taxpayer was subject in Ireland,
on request from Greece, to measures of enforcement of an
administrative penalty imposed on him by the Greek customs
administration. Mr Donnellan was, however, only made aware of
the existence of the penalty many years after its adoption, when the
Irish acts of enforcement were put in place, since Greece had failed
to notify to him the relevant decision. As a consequence of such
failure, when Mr Donnellan became aware of the penalty, the
limitation period laid down in Greek law for challenges to be
brought against the act imposing the penalty had already elapsed.
The apportionment of jurisdiction enshrined in Directive 2010/24
did, however, also prevent Mr Donnellan from challenging in
Ireland both the decision (which was, technically speaking, the
“claim” concerned, upon which only judges in the applicant MS
enjoy jurisdiction) and, crucially, its enforcement, based on the
defective notification process (which, having been carried out by
the applicant authority, pertained to the jurisdiction of the judiciary
belonging to the same legal system as the latter). The Irish judge did
thus apparently have no other choice than enforcing the sanction,
despite the most obvious breach of the right to an effective judicial
remedy which this would have entailed. In a landmark preliminary
ruling, however, the ECJ acknowledged that the Directive’s
apportionment of jurisdiction could not, when read in the light of
Art. 47 CFREU, “reasonably be invoked against [Mr Donnellan]”,3”
since it would have deprived the applicant of any possibility to
challenge the penalty and its enforcement in both fora. The Irish

% Directive 2010/24, Art. 14.2. On the germination of the provision from Kyrian
(addressed in Section 3.1 below), see P. Mazzotti, M. Eliantonio, Transnational
Judicial Review in Horizontal Composite Procedures, cit. at 7, 59-61.

% The following only sums up the main facts and findings of the case. For more
detailed analysis, see Ibid., 55-68.

37 Donnellan, cit. at 9, para 59.
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judge would thus be empowered to review the legality of the
notification process (not) carried out by Greece also in the context
of the challenge brought against the Irish acts of enforcement. Such
(non-)notification was, however, also bound to be deemed
incompatible with Art. 47 CFREU itself, which was construed to
require “that the addressee of a document actually receives the
document in question but also that he is able to know and
understand effectively and completely the meaning and scope of
the action brought against him abroad, so as to be able effectively
to assert his rights in the Member State of transmission”3 - a
standard most obviously not complied with, in a case where the
addressee of the document was not even made aware of the
existence of foreign measures against him. The Irish judge could
thus legitimately refuse to enforce the Greek penalty against Mr
Donnellan.

It is important to notice that, in Donnellan, Art. 47 CFREU
thus played a dual role: on the one hand, it provided a legal basis
for transnational judicial review, grounding the ECJ’s stance that
the notification process carried out by Greece was, despite the
Directive’s unambiguous wording to the contrary,3° censorable also
before the Irish judge (we might call this the cause of action aspect of
Art. 47 CFREU). On the other hand, it provided the legal standard
against which to carry out such judicial review itself, instructing
that judge to assess whether the conditions under which
notification was (not) effected could be held to enable Mr Donnellan
to effectively safeguard his rights and interests (we will refer to this
as the benchmark aspect of Art. 47 CFREU).% This radical outcome
complements the earlier finding in Berlioz, where a preparatory act
adopted under the twin Directive 2011/16*! was also accepted to be
prone to transnational judicial review in the context of a challenge
brought against the final act of the tax assessment cooperation

38 Jbid., para. 58.

3 This appears to be conceptually problematic, since in such a case the most
appropriate remedy would rather be expected to be a declaration that the
Directive’s norms are null and void, pursuant to a preliminary ruling (not on the
interpretation, but) on the validity of the act. See P. Mazzotti, M. Eliantonio,
Transnational Judicial Review in Horizontal Composite Procedures, cit. at 7, 63-64.

40 Although the ECJ unpersuasively attempted to conceptualise this point in a
different way. See Ibid, 64-68.

41 Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation and repealing Directive 77/799/EEC (O] L 64,
11.3.2011).
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procedure: whereas Directive 2011/16 does not contain an explicit
apportionment of jurisdiction barring transnational judicial review,
so that the solution reached was perhaps less problematic, Berlioz
amounted to the first time where transnational judicial review was
accepted by the ECJ, also drawing on Art. 47 CFREU qua cause of
action. Further, it shows that such judicial review can also be relied
upon to censor a misapplication of substantive EU norms governing
the procedure laid down in secondary law acts (hence providing
the benchmark which, in Donnellan, is provided by Art. 47 CFREU
itself).#> Taken together, Berlioz and Donnellan show that Art. 47
CFREU, in its cause of action aspect, can be used to carry out
transnational judicial review whenever, without such review,
individuals would be deprived of any judicial remedy against
alleged violations of EU norms in the preparatory stages of
horizontal composite procedures, be those norms substantive or
procedural (and, in such latter case, be they a secondary law
provision, or Art. 47 CFREU in its benchmark aspect). This
innovative solution, arguably stemming from judicial dialogue
between the EC] and the European Court of Human Rights
(ECtHR) (see below, Section 3.2), opens most interesting horizons
for the future of EU administrative law. As recalled in Section 1
above, its actual working in practice depends, however, on the
capability of national judges to comply with the ECJ’s dicta. This
does not appear to have been the case in Intini, as the following
Section will try to detail.

3. The Case of Intini: Transnational Judicial Review in
Action

Intini involved the provision, on the part of the Italian tax
authority, of assistance to the Austrian revenue service in the
recovery of VAT (plus interest) due by Mr Intini, an Italian
taxpayer, on importation into Austria of some jewelry from third
countries. The Austrian authority had directly notified to Mr Intini
acts of assessment of the duty, and had subsequently adopted an

42 In this case, the requirement, stipulated in Art. 1 of Directive 2011/16, that the
information sought under the Directive’s cooperation scheme be “foreseeably
relevant to the administration and enforcement” of the domestic tax law of the
applicant MS. The following does not address Berlioz in detail: to this end,
reference can be made, again, to P. Mazzotti, M. Eliantonio, Transnational Judicial
Review in Horizontal Composite Procedures, cit. at 7, 44-55.
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instrument permitting enforcement of the claim. Pursuant to an
Austrian request for recovery assistance, the Italian authority
initiated the recovery procedure. It thus notified to Mr Intini a
document, called cartella di pagamento, inviting him to pay the sum
due within 60 days, after the expiry of which term the claim would
be enforced. Mr Intini unsuccessfully brought a complex challenge
against the cartella di pagamento before the Milan District Tax
Commission, by which, in essence, he aimed at having the Austrian
tax claim declared as substantively non-existing; at reprehending
the process of notification of the cartella di pagamento undergone by
the Italian authority pursuant to Italian law; and, what is most
relevant for our purposes, at remedying the fact that he had been
served with the Austrian act of assessment, upon which the
Austrian instrument permitting enforcement (and, therefore, the
cartella di pagamento) was premissed, only in German.** Upon
lodging a successful appeal with the Lombardy Regional Tax
Commission,** Mr Intini was relieved from paying the contested

43 Intini, preliminary remarks. In this respect, the ruling is complex because under
Italian tax law, pursuant to Art. 19 of Legislative Decree No. 546/1992, claims in
the fiscal field can only be brought against certain enumerated acts, and the
unlawfulness of acts other than those mentioned in the prevision can only be
redressed by means of derivative illegality of the former: see, also for the broader
conceptual implications of the system, F. Batistoni Ferrara, Gli atti impugnabili nel
processo tributario, 67 Diritto e pratica tributaria 1109 (1996). The Court of
Cassation, however, tends to interpret broadly the enumerated acts: see G.
Fransoni, Spunti ricostruttivi in tema di atti impugnabili nel processo tributario, 22
Rivista di diritto tributario 979 (2012). Mr Intini brought his claim against the
cartella di pagamento, a document which, as stated above, is to be notified,
pursuant to Art. 25 of Decree of the President of the Republic No. 602/1973, to
the taxpayer in order to make them aware of the existence of an instrument
permitting the enforcement of a tax claim. However, from the perspective of the
taxpayer, the cartella di pagamento tends to subsume the instrument permitting
enforcement, taking into account that enforcement itself cannot take place before
the cartella di pagamento has been notified (Art. 50, Decree No. 602/1973) and that
the limitation period for the taxpayer to challenge the instrument permitting
enforcement starts elapsing, in turn, only when the cartella di pagamento is served
on them (Art. 19, Legislative Decree No. 546/1992): see M. Basilavecchia, Il ruolo
e la cartella di pagamento: profili evolutivi della riscossione dei tributi, 78 Diritto e
pratica tributaria 127 (2007). Strictly speaking, however, the grounds for Mr
Intini’s claims concerned only in part the cartella di pagamento (to the extent that
they pivoted on the process of notification thereof). Rather, they were largely
devoted to seeking redress for alleged violations of his rights brought about by
the Austrian acts of the procedure (that is, the act of assessment and its
notification), that which caused the problems which are of interest here to arise.
4 Intini, preliminary remarks. On Regional Tax Commissions, see note 13 above.
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VAT, and the Italian authority challenged the Commission’s ruling
before the Court of Cassation. Mr Intini was eventually
unsuccessful: the Court of Cassation upheld the lawfulness of the
notification process put in place by the Italian authority under the
national law,* and declared not to have jurisdiction to hear the
claims concerning the non-existence of the Austrian claim and the
notification in German of the relevant documents on the part of the
Austrian authority.*¢ The latter aspect is most relevant from the
angle chosen in the present paper. Given that, in the Court of
Cassation’s view, any irregularity in the notification of the acts of
assessment underlying the Awustrian instrument permitting
enforcement was to be conceptualised as affecting the existence of
such latter instrument, Mr Intini’s third claim was deemed to be one
regarding that instrument. The Court of Cassation thus held that
“Italian jurisdiction must be declined [in respect of those amongst
Mr Intini’s claims] which involve questions revolving around the
existence of the foreign tax claim and the foreign instrument
permitting enforcement, and not the Italian enforcement procedure,
as it is the competent authority of the State asserting the tax claim
which has jurisdiction to hear those claims”.#” The Court reached
this conclusion by allegedly applying Directive 76/308 (applicable
ratione temporis over Directive 2010/24): it was of the view that the
rule demanding jurisdiction to be declined could be inferred from
the principle of correspondence between the law regulating the acts
to be challenged and the judiciary given with competence to hear
those challenges implicit in the Directive (see Section 2 above), and
allegedly stated by the ECJ in Kyrian.#® Indeed, the Court of
Cassation excerpted from such latter judgment the obiter that an
allocation of jurisdiction which was such as to exclude the Italian
jurisdiction in the instant case “results from the fact that the claim
and the instrument permitting enforcement are established on the
basis of the law in force in the Member State in which the applicant
authority is situated, whilst, for enforcement measures in the
Member State in which the requested authority is situated, the latter
applies, pursuant to Articles 5 and 6 of Directive 76/308, the
provisions which its national law lays down for corresponding

45 Intini, paras. 4-7.

46 Intini, para. 2.

47 Ibid.; Authors’ translation.

48 ECJ, Case C-233/08 - Kyrian (ECLI:EU:C:2010:11).
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measures, that authority being the best placed to judge the legality
of the measure according to its national law” .4

Setting aside the claim on the existence of the tax claim in the
narrow sense, which was indeed purely a matter of Austrian tax
law, Mr Intini was, however, essentially striving to engage in the
kind of transnational judicial review of alleged procedural defects
sketched out in Donnellan. In EU administrative law terms, the
Austrian instrument permitting enforcement of the claim was a
preparatory act for the Italian acts of enforcement of the said claim
(the final act of the horizontal composite procedure, which the
Italian judge no doubt had jurisdiction to review, also pursuant to
Directive 76/308’s allocation criteria). Mr Intini was arguing that,
since the Austrian act of assessment upon which the instrument
permitting enforcement was premissed in turn had been notified to
him in German, a language he could not understand, the whole
transnational recovery procedure was to be deemed invalid, as he
had not been placed in such a position as to be able to assert his
rights vis-d-vis the Austrian authority. Otherwise put, implying that
the Italian judge was given jurisdiction to do so (based on Art. 47
CFREU’s cause of action aspect), Mr Intini was searching for redress
to what he deemed to amount to a violation of Art. 47 CFREU’s
benchmark aspect, not, as the Court of Cassation implied
referencing Kyrian, of the Austrian tax law governing notification.
There are most certainly aspects of the transnational notification
process at stake in Intini which are exclusively governed by the law
of the applicant MS,?° and it is inapposite for the judiciary of the
requested MS to review the application of those provisions by the
notifying authority. This does not, however, exhaust what
notification is all about. A Donnellan-like assessment of whether
that process as a whole complies with the minimum standard laid
down by Art. 47 CFREU, which is an EU law provision, can be
carried out by a juge de droit commun situated in the requested State,
without engendering any practical or conceptual problem in a
system of shared sovereignty such as the EU’s. A closer scrutiny of
Intini is therefore apposite, in order to more carefully assess the
merits of the Court of Cassation’s interpretive strategy from the

49 Ibid., para. 40.

50 This might be the case, for instance, of the identification of the competent
authority within that State’s legal system, or the detailed content of the
instrument permitting the enforcement of the claim besides the minimum
standard of the Directive’s uniform template.
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perspective of the correct application of the ECJ’s case law on
effective judicial review in EU horizontal composite procedures.

31 The Apportionment of Jurisdiction on Claims

Concerning the Transnational Notification of Fiscal

Documents, between Kyrian and Donnellan

The Court of Cassation’s simplistic reliance upon Kyrian
hides, in fact, the complexity of the issues dealt with in these cases.
At first glance, Kyrian regarded a factual setting similar to that of
Intini. The German customs authority had availed itself of the
assistance of the Czech authority to notify to Mr Kyrian, a Czech
taxpayer, an assessment act imposing the payment of excise duties.
Assistance was also requested to carry out the subsequent steps in
the recovery procedure, including the notification of the instrument
permitting the enforcement of the claim.5! Similarly with the case of
Intini, the assessment notice was served on Mr Kyrian in German.
This led Mr Kyrian to claim that “he was unable to take the
appropriate legal steps to defend his rights”, to the effect that the
German claim, so Mr Kyrian submitted, was unenforceable in the
Czech Republic.>? Upon challenging the Czech enforcement acts,
Mr Kyrian had to confront the Czech authority’s defence that
“neither it nor the Czech administrative courts ha[d] jurisdiction to
review the tax assessment notice”,> and a preliminary ruling was
requested to the ECJ to provide clarification on the allocation of
jurisdiction under Directive 76 /308. The ECJ concluded in the sense
of the excerpt quoted above, on the principled correspondence
between applicable law and competent judiciary.>* However, in a
key facet of the ruling completely overlooked by the Court of
Cassation in Intini, it also held that, in exceptional cases, the
enforcement of the recovery request could be denied, if needed to
safeguard the requested State’s public policy.>® It further
maintained that, in any event, the notification carried out by the
Czech authorities was to be considered an “enforcement measure”
of the requested authority for the purposes of the jurisdiction’s

51 See Opinion of Advocate General Mazak in Case C-233/08 - Kyrian
(ECLLEU:C:2009:552), paras. 5-7.

52 ]bid., para. 9.

53 Ibid., para. 10.

54 See note 49 above and surrounding text.

55 Kyrian, cit. at 48, para. 42.
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apportionment.®® As a consequence, the Czech judge was
competent to hear Mr Kyrian’s claims on, inter alia, the language of
the documents which, though emanating from Germany, had been
notified to him by the Czech authority.

As recalled above,%” the approach deployed in Kyrian was
consolidated in Directive 2010/24, which explicitly bestowed
jurisdiction to hear claims concerning notification processes in
cross-border cases upon the judge belonging to the same legal
system as the notifying authority. That approach was, however,
radically questioned in Donnellan. In fact, in such latter case, and
like in Intini (but unlike Kyrian), it was the applicant authority (in
Donnellan: Greece; in Intini: Austria), not the requested one (in
Donnellan: Ireland; in Intini: Italy) which (should have) carried out
the notification in the territory of the requested State; as a
consequence, applying the Kyrian jurisprudence and/or Directive
2010/24, the judge belonging to the same legal system as the
applicant authority (respectively, Greek or Austrian) should have
enjoyed jurisdiction to hear the claims concerning the notification
process. However, as recalled in Section 2 above, in Donnellan the
ECJ accepted that the judge of the requested MS could be given with
jurisdiction, based on Art. 47 CFREU qua cause of action, to review
whether such notification complied with Art. 47 CFREU qua
benchmark. In other words, Kyrian seems hardly relevant to Intini:
it concerned a factual setting where it was the requested authority
which notified all the relevant documents (which was not the case
in Intini), and the principles it laid down to govern the allocation of
jurisdiction have been, despite Directive 2010/24’s codification,
essentially overruled by Donnellan. It is therefore at least dubious to
invoke it to ground a regressive ruling, which basically upholds the
cross-border enforcement of a tax claim which the taxpayer was not
able to challenge owing to language barriers.

At a closer scrutiny, the main force behind the Court of
Cassation’s use of Kyrian actually seems to be that Court’s
willingness not to depart from its well-established jurisprudence.
In fact, the Court of Cassation mainly quotes Kyrian to provide
further authority in support of the leading precedent in the Italian
legal system to decide jurisdictional issues in fiscal mutual

5% Ibid., para. 47.
57 See note 35 above.

370



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 13 IssuE2/2021

assistance procedures, Judgement No 760/2006.5 This ruling was
delivered on the interpretation of the 1938 Convention on mutual
assistance in the fiscal field between Italy and Germany, which,
similarly with the EU Directives, envisaged the possibility for the
tax authorities of one State to request assistance in the recovery of
taxes in the territory of the counterpart.>® The Italian authority had
enforced a German claim pursuant to the said Convention, and the
taxpayer concerned had alleged, on the one hand, that the Italian
provisions on the notification of the enforcement acts had not been
complied with, and, on the other hand, that the relevant limitation
period set forth by German tax law had elapsed.®® The Court of
Cassation accepted that the Italian judge enjoyed jurisdiction on the
former aspect, but denied it in respect of the latter, based on a
principle of correspondence between acts (and the law regulating
them) and competent judiciary. What is more for present purposes,
although it reached such conclusion through an interpretation of
the 1938 Convention, the Court of Cassation expressly stated that
the resulting apportionment of jurisdiction could also apply to the
system established pursuant to the EU Directives, holding them to
embody, as a matter of positive law, the criterion which it was
interpretatively eliciting from the 1938 Convention. In a sense,
therefore, the quotation of Judgement No 760/2006 in Intini is an
interpretive twist. Judgement No 760/2006 used Directive 76/308,
interpreted superficially and in isolation from the broader system
of EU law, to read into the 1938 Convention a rigid allocation of
jurisdiction, excluding any form of transnational judicial review
from the purview of the tools available to the Italian judge. In a
perverse form of path dependence, however, it soon became a
leading precedent which the Court of Cassation could resort to, also
when applying EU law, to claim that a jurisprudence constante
existed, under which transnational judicial review in fiscal
assistance procedures was barred a priori. This tautological
reference to the national case law, however, turns ultimately out to

5 Court of Cassation, Judgement No 760/2006 of 17 January 2006. For early
comment on the ruling, see M. Poggioli, Le controversie giudiziali generate dalla
riscossione in Italia di crediti tributari formati all’estero ed il riparto di giurisdizione
affermato dalle SS.UU. della Corte di Cassazione, 17 Rivista di diritto tributario 119
(2007). The ruling is quoted, just before referencing Kyrian, in Intini, para 2.

5 Convenzione sull’assistenza amministrativa e giudiziaria in materia tributaria,
stipulata in Roma, fra I'Italia e la Germania, il 9 giugno 1938, executed in the Italian
legal system by Royal Decree No 1676/1938 of 9 September 1938.

60 Judgement No 760/2006, cit. at 58, preliminary remarks.
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be a way to immunise the Italian legal system from the
developments occurred in the meanwhile in this area of the law at
the EU level. Judgement No 760/2006 was, in fact, handed down in
2006 - before Kyrian (2010), way before Donnellan (2018), and, in
general, when the realisation, by scholars and practitioners, of the
perilous implications for taxpayers’ rights of cross-border
cooperation between tax authorities was far ahead. Even if this
approach were to be legitimately applied under a non-EU scheme
of assistance, such as that of the 1938 Convention (and there are
serious indices that, without being properly qualified, it would be
in breach of Italian constitutional law as well),®! it can no longer
prevail when the authorities involved act under the EU Directives,
which Berlioz and Donnellan have caused to rebalance in a manner
which is more sensitive to taxpayers’ rights under Art. 47 CFREU.

3.2 The Applicability of the Donnellan Jurisprudence: On

the Scope of Application of Art. 47 CFREU

Setting aside Kyrian’s outdated solution, the Court of
Cassation should have thus acknowledged that Donnellan arguably
required the establishment of Italian jurisdiction, based on Art. 47
CFREU’s cause of action aspect. We use “arguably” because a
conservative reading of the ruling could raise some doubts as to
whether Donnellan’s liberal solution can be extended to a case such
as Intini. This is not only on account of the merits of the cases, with
the EC]’s insistence that Donnellan’s circumstances were
“exceptional”.®> We will return to this point in Section 3.4 below.
For now, it must be noted that more radical questions, surrounding
the very same scope of transnational judicial review based on Art.
47 CFREU qua cause of action, are also raised by Intini’s factual
setting. In this respect, we have submitted in our earlier
contribution that a key factor determining the ECJ’s unusual
outcome in Donnellan (as well as, earlier, in Berlioz) was its
willingness to bring forward the dialogue with the ECtHR, and, in
particular, to prevent the Bosphorus presumption, viewed in the
light of Avotins v. Latvia, from being rebutted.®® Had the ECJ not

61 See M. Poggioli, Le controversie giudiziali, cit. at 58, 129-142.

62 Donnellan, cit. at 9, para. 61.

63 See P. Mazzotti, M. Eliantonio, Transnational Judicial Review in Horizontal
Composite Procedures, cit. at 7, 49-51 and 63-64. The Bosphorus presumption is the
well-known doctrine, developed in ECtHR, Bosphorus Hava Tollari Turizm Ve
Ticaret Anonim Sirketi v. Ireland, Judgement of 30 Jun 2005, application No

372



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 13 IssuE2/2021

allowed the Irish judge in Donnellan to review the legality of the
notification procedure carried out by the Greek authority, Mr
Donnellan would have had a rather easy case to claim, before the
ECtHR, that his right to a fair trial under Art. 6 of the European
Convention on Human Rights (ECHR) had been breached by the
Irish judge. Given that, however, this would have amounted to “a
serious and substantiated complaint” (since it was undisputed that
Mr Donnellan could not bring claims in either Ireland and Greece,
and that he had not been served in due time with the relevant
documents) that “the protection of [Art. 6 ECHR] ha[d] been
manifestly deficient” (since a key aspect of Art. 6 ECHR, the right
of access to court, had been completely denied by the radical
unavailability of any judicial remedy, and that, on the Greek side,
this was due to the failure to notify to him the decision to be
challenged),®* Ireland could not have shielded itself behind the sole
fact that it was applying EU law. Had Art. 6 ECHR been found to
have been breached, however, a disrupting acknowledgment by the
ECtHR that the application of EU law was the root cause of the
violation would have ensued. In our view, such need to
accommodate the system set up by the EU Directives” allocation of
jurisdiction, on the one hand, and the precepts of ECHR law, on the
other hand, was to a large extent responsible for Donnellan’s
apparently erratic conclusion.

With this in mind, one could draw a crucial distinction
between Donnellan and Intini. As recalled in Section 2 above, in

45036/98, under which the ECtHR would refrain, as a rule, from hearing claims
brought against State Parties to the ECHR for conduct amounting to a mere
implementation, lacking any degree of discretion, of obligations stemming from
membership in an international organisation. This is conditional, however, on
the fact that such organisation offers a system of protection of human rights
comparable, from both the substantive and the procedural point of view, with
that under the ECHR. Under such conditions, the ECtHR would presume that
the State conduct complained of would comply with ECHR law. It would not
waive, however, the possibility to carry out an assessment of the merits of the
individual case, with a view to ascertaining whether the protection of
fundamental rights was “manifestly deficient”, so that the presumption should
be rebutted. In ECtHR, Avotin$ v. Latvia, Judgment of 23 May 2016, Application
No 17502/07, the ECtHR came close for the first time to a rebuttal of such
presumption, while also introducing an obligation, under certain conditions, for
national judges themselves to assess whether the conditions for rebuttal applied
(see text surrounding the following note).

64 “Serious and substantiated complaint of manifest deficiency” is, indeed, the
formula deployed Ibid., para. 116.
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Donnellan, the claim for the recovery of which Greece had requested
Ireland’s assistance was an administrative penalty imposed on Mr
Donnellan for smuggling:®> Art. 6 ECHR was therefore applicable,
since, pursuant to the so-called “Engel criteria”,%® the challenge
brought against the enforcement of the claim qualified as one
aiming at “the determination of a criminal charge” .’ In Intini, on
the other hand, Austria had requested Italy’s assistance to recover
a VAT sum as such (plus interest), without a penalty element being
involved at all. Given that Art. 6 ECHR can apply to proceedings
aiming at “the determination” of either “a criminal charge” or of
“civil rights and obligations”, the applicability of the provision to the
instant case, if at all, would have to hinge upon such second limb.
This is problematic. In the case of Ferrazzini v. Italy (2001),%8 the

5 Donnellan, cit. at 9, paras. 16-24.

66 Reference is made here to the famous criteria laid down in ECtHR, Engel and
others v. The Netherlands, Judgment of 8 June 1976, Application No 5100/71,
5101/71, 5102/71, 5354/72, 5370/72, para. 82, under which, with a view to
determining whether a given penalty imposed by a State party to the ECHR
possesses a “criminal” nature for the purposes of triggering the Convention’s
procedural (Art. 6) and substantive (Art. 7) guarantees, the ECtHR would take
into account, besides the national law’s qualification thereof, “the nature of the
offence” and “the degree of severity of the penalty”. For an overview of the case
law which further clarified the meaning and scope of the Engel jurisprudence
(e.g., and importantly, specifying that the “nature of the offence” and the
“severity of the penalty” criteria, recalled above, are alternative, and not
cumulative), see B. Rainey, E. Wicks & C. Ovey, Jacobs, White, and Ouvey: The
European Convention on Human Rights (7t edn., 2017), 275-277. The first case
where tax penalties (coming as surcharges) were deemed to qualify as “criminal”
was ECtHR, Bendenoun v. France, Judgment of 24 February 1994, Application No
12547/86. Some uncertainty arose, however, as to whether that judgement
amounted to an application of the Engel criteria, or rather laid down a different
test applying in fiscal matters only, because of the failure by the ECtHR to
reference Engel and of the partially different analysis carried out in this case (see
Ibid., para. 47). The ECtHR, however, reviewed its case law in what is now
regarded as the leading precedent in the field (ECtHR, Jussila v. Finland,
Judgment of 23 November 2006, Application No 73053/01), clarifying that
Bendenoun v. France was not intended to depart from Engel v. The Netherlands, and
that also the field of tax penalties is governed by such general jurisprudence
(Jussila v. Finland, paras. 29-36). From then on, the ECtHR has accepted that a
strikingly wide array of tax penalties qualify as “criminal” for the purposes of
Art. 6 ECHR: see R. Attard, The Classification of Tax Disputes, Human Rights
Implications, in G. Kofler, M. Poiares Maduro & P. Pistone (eds.), Human Rights
and Taxation in Europe and the World (2011).

67 See, mutatis mutandis, P. Mazzotti, M. Eliantonio, Transnational Judicial Review
in Horizontal Composite Procedures, cit. at 7, 51.

68 ECtHR, Ferrazzini v. Italy, Judgment of 12 July 2001, Application No 44759/98.
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ECtHR famously posited that “tax matters still form part of the hard
core of public-authority prerogatives, with the public nature of the
relationship between the taxpayer and the community remaining
predominant”.%® As a consequence, “rights and obligations” arising
in the fiscal field could not, in and of themselves, be considered as
having a “civil” character. Art. 6 ECHR would hence be
inapplicable in tax cases other than those falling under the criminal
prong of the provision. To be sure, the roots of the principle can
actually be traced back to the very early years of application of the
ECHR.70 The significance of Ferrazzini v. Italy lies primarily in the
fact that here, when asked to review its jurisprudence pursuant to
the “Convention as living instrument” doctrine,”! the ECtHR
confirmed its earlier approach, and kept on excluding tax trials
from the scope of the procedural guarantees under Art. 6 ECHR in
its “civil” component. Ferrazzini v. Italy was harshly criticised by tax
law scholars,” but still holds as good law. The significant curtailing
of taxpayers’ procedural rights arising from this broad exclusion
might, to a certain extent, be practically downscaled: the ECtHR
has, indeed, acknowledged that, if penalties qualifying as
“criminal” are imposed, when challenges are brought in a single
trial against both the penalty and the properly fiscal aspects of the
dispute, Art. 6 ECHR applies.” In Intini, however, there not being
any penalty whatsoever in place, not even this path was available.
Henceforth, had the case been considered under ECHR law, Art. 6
ECHR would most likely have been found to be inapplicable. If,
therefore, we accept that the need to preserve a good relationship
with the ECtHR laid the foundations for Donnellan’s (and, earlier,
Berlioz") acceptance of transnational judicial review, we might be

9 Ibid., para. 29.

70 For a detailed overview of the early case law, see P. Baker, Taxation and the
European Convention on Human Rights, 40 Eur. Tax'n 298 (2000), 306-312.

71 On which see B. Rainey, E. Wicks & C. Ovey, Jacobs, White, and Ouvey: The
European Convention on Human Rights, cit. at 66, 76-80.

72 See, for instance, P. Baker, Should Article 6 ECHR (Civil) Apply to Tax
Proceedings?, 29 Intertax 205 (2001), in particular 207-211, and 1d., The Decision in
Ferrazzini: Time to Reconsider the Application of the European Convention on Human
Rights to Tax Matters, 29 Intertax 360 (2001). Less based on ECHR law proper, but
pivoting on general jurisprudence arguments, see A. Perrone, Art. 6 della CEDU,
diritti fondamentali e processo tributario: una riflessione teorica, 23 Rivista di diritto
tributario 919 (2013), in particular 945-978.

73 See ECtHR, Georgiou v. The United Kingdom, Judgment of 16 May 2000
(admissibility decision), Application No 40042/98, para 1.
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led to conclude that Intini’s circumstances lack a crucial condition
for that judicial review to apply.

The point made here, however, is that this is not decisive. In
fact, the conceptual a priori for the reception of Avotins v. Latvia in
the EU legal order effected with Donnellan and Berlioz is Opinion
2/13, rendered by the ECJ on the EU’s accession to the ECHR.7* The
Opinion introduced a constitutional discourse on the principle of
mutual trust meant to exclude, as a rule, transnational judicial
review on the implementation of EU law.” It was, possibly, as a
reaction to this that the ECtHR prevented, in Avotins v. Latvia, EU
MS from successfully invoking the need to implement EU law as a
justification for shortcomings in the protection of ECHR rights.”® At
the same time, however, the Opinion itself already introduced a
principled room for exception to mutual trust on fundamental
rights grounds, which was actually applied in Donnellan (and,
earlier, in Berlioz).”” More precisely, and crucially, in the Opinion
we read that MS may, “in exceptional cases”, derogate from the
principle of mutual trust, double-checking “whether [another MS]
has actually, in a specific case, observed the fundamental rights

74 ECJ, Opinion 2/13 - Adhésion de I’'Union a la CEDH (ECLL:EU:C:2014:2454). See
the reference to the Opinion made in Donnellan, cit. at 9, para. 40.

75 That which was, ultimately, allegedly instrumental in preserving the principle
of autonomy of EU law, the overarching preoccupation of the ECJ throughout
the Opinion: see B.H. Pirker and S. Reitemeyer, Between Discursive and Exclusive
Autonomy: Opinion 2/13, the Protection of Fundamental Rights and the Autonomy of
EU Law, 17 Cambridge Y.B. Eur. Legal Stud. 168 (2015). The principle of mutual
trust, in turn, is a principle requiring MS, “save in exceptional circumstances, to
consider all the other Member States to be complying with EU law and
particularly with the fundamental rights recognised by EU law” (Opinion 2/13,
cit. at 74, para. 191). Despite lacking a clear treaty foundation, such principle,
which was mainstreamed in the 1990s in connection with the deepening of
integration in judicial matters, was constitutionalised in Opinion 2/13,
grounding it on the commitment by all MS to the set of shared values of Art. 2
TEU: see Ibid., para. 168, and, in the literature, K. Lenaerts, La Vie apres I’ Avis:
Exploring the Principle of Mutual (Yet Not Blind) Trust, 54 Common Mkt. L. Rev.
805 (2017). Comprehensively on the principle, its roots, and its normative
content, see C. Rizcallah, Le principe de confiance mutuelle en droit de I'Union
européenne : Un principe essentiel a I'épreuve d’une crise de valeurs (2020).

76 See P. Gragl, An Olive Branch from Strasbourg? Interpreting the European Court of
Human Rights” Resurrection of Bosphorus and Reaction to Opinion 2/13 in the
Avotins Case, 13 Eur. Const. L. Rev. 551 (2017), in particular 560-566.

77 See P. Mazzotti, M. Eliantonio, Transnational Judicial Review in Horizontal
Composite Procedures, cit. at 7, 48-53 and 68-70.
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guaranteed by the EU” .78 This is a major turning point in our inquiry.
Berlioz and Donnellan might have well availed themselves of the
room for exceptions to mutual trust left by Opinion 2/13 in order
to accommodate Avotins v. Latvia’s precepts. This acted, however,
as the “political” determinant for the ECJ’s willingness to accept
transnational judicial review. As a matter of law, neither Opinion
2/13, nor Donnellan, nor Berlioz quote ECHR law as such: what
transnational judicial review may exceptionally aim at checking is
compliance with EU fundamental rights law. Since, as is well
known, the ECHR provides the CFREU with “a floor, not a
ceiling”,” provided ECHR rights are safeguarded in any event, EU
fundamental rights might provide a higher degree of protection,
both in scope and content. Coming to Berlioz and Donnellan, this
means that, when the ECJ said that transnational judicial review
was to be carried out “in the light of Article 47 of the Charter”,80 it
was laying down a basis for a doctrine of such review which, while
motivated by the dialogue with the ECtHR, ends up having a way
broader scope than would suffice to have Avotins v. Latvia complied
with. In fact, one of the major features of Art. 47 CFREU, which
corresponds with Art. 6 ECHR as regards its substantive content, is
its exceptionally broader scope of application.8! Indeed, provided

78 Opinion 2/13, cit. at 74, para. 192. Emphasis added.

7 This is the image most frequently deployed to account for the model of
protection emerging, in particular, from Arts. 52(3) and 53 CFREU. Under the
former provision, “[i]n so far as [the] Charter contains rights which correspond
to rights guaranteed by the [ECHR], the meaning and scope of those rights shall
be the same as those laid down by the said Convention. This provision shall not
prevent Union law providing more extensive protection”; pursuant to the latter,
“[n]othing in [the] Charter shall be interpreted as restricting or adversely
affecting human rights and fundamental freedoms as recognized, in their
respective fields of application, by Union law and international law and by
international agreements to which the Union or all the Member States are party,
including the [ECHR], and by the Member States” constitutions”.

80 Donnellan, cit. at 9, para. 62.

81 As authoritatively stated in the relevant Explanation, to be found in the
Explanations relating to the Charter of Fundamental Rights (O] C 303,
14.12.2007): “[iJn Union law, the right to a fair hearing is not confined to disputes
relating to civil law rights and obligations. (...) Nevertheless, in all respects other
than their scope, the guarantees afforded by the ECHR apply in a similar way to
the Union”. Although this excerpt regards one aspect of Art. 47 CFREU in
particular (i.e. the right to a fair hearing), the same goes for all of the components
of the provision - including, for our purposes, the right of access to court. For
commentary in this respect, see P. Aalto and others, Article 47 — Right to an
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that the MS concerned can be regarded as acting “within the scope
of EU law”, so that, under Art. 51 CFREU, the Charter is applicable
in the first place, Art. 47 CFREU extends its guarantees not only to
controversies aiming at “the determination of civil rights and
obligations, or of any criminal charge”. Under Art. 47 CFREU, the
relevant test is, rather, whether the proceeding aims at
safeguarding a “right [or] freedom guaranteed by the law of the
Union” whatsoever.

To start with, there is no doubt that, in fiscal cooperation
cases, the Charter is applicable pursuant to Art. 51 CFREU’s
requirements: MS resorting to mutual assistance arrangements are
“acting within the scope of EU law”, to the extent that the
authorities involved act pursuant to a procedure laid down in EU
secondary law.8? Everything thus boils down to ascertaining

Effective Remedy and to a Fair Trial, in S. Peers and others (eds.), The EU Charter of
Fundamental Rights: A Commentary (2014) paras. 47.44-47 46.

82 Indeed, in the early years of the CFREU, some uncertainty famously arose as
to the exact scope of application of the rights guaranteed by the CFREU to action
undertaken by the MS. Art. 51 CFREU, titled “Field of application”, states that
“[t]he provisions of [the] Charter are addressed [...] to the Member States only
when they are implementing Union law” (emphasis added). The pertinent
Explanation, however, states that “it follows unambiguously from the case-law
of the Court of Justice that the requirement to respect fundamental rights defined
in the context of the Union is only binding on the Member States when they act in
the scope of Union law” (emphasis added), and engenders some confusion: pre-
Charter, the ECJ] reportedly stated that the fundamental rights guaranteed as
general principles of Union law were binding upon the MS in situations of
“implementation” of EU law, such as those of the instant case (see EC], Case C-
5/88 - Wachauf v. Bundesamt fiir Erndhrung wund  Forstwirtschaft,
ECLI:EU:C:1989:321), but also in the event MS adopted measures derogating
from the four freedoms, since also in this case action at the State level would be
taken “within the scope of EU law” (EC], Case C-260/89 - ERT,
ECLI:EU:C:1991:254). In the aftermath of the entry into force of the Charter,
commentators speculated whether Art. 51 CFREU’s wording meant that only
Wachauf-like situations would be governed by the Charter, or whether a reading
thereof in the light of the Explanations justified the conclusion that the ECJ’s case
law was to be confirmed in foto, so that ERT-like instances would be covered as
well (see, for instance, A.P. Van der Mei, The Scope of Application of the EU Charter
of Fundamental Rights: ERT Implementation, 22 Maastricht J. Eur. & Comp. L. 432
(2015), 433-436). The issue was eventually solved in ECJ, Case C-390/12 - Pfleger
and Others (ECLI:EU:C:2014:281), confirming that ERT-like situations were also
covered by Art. 51 CFREU, and that the relevant test was therefore the traditional
“acting within the scope of EU law” one. Such test was then famously given an
extremely broad reading in ECJ, Case C-617/10 - Akerberg Fransson
(ECLLI:EU:C:2013:280), which went so far as to state that “[t]he applicability of
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whether in such cases a “right [or] freedom guaranteed by the law
of the Union” for the purposes of Art. 47 CFREU is at stake.
Although the precise meaning of the expression is unclear, the
tendency of the ECJ] seems to be that of actually conflating the
analysis thereof with the question whether MS are acting within the
scope of EU law for the general purposes of Art. 51 CFREU.8 From
this perspective, the requirement that the protection of a right or
freedom guaranteed by EU law be at stake would thus amount to
nothing more than a requirement that an EU law provision be
applied in the dispute, one way or another. Again, this would
patently be the case in the event of a horizontal composite
procedure, such as that pursuant to which a tax claim is enforced in
the territory of a MS other than that to which the duty is owed by
the authorities of the former State. This only happens because EU
norms so provide, regulating a case which would otherwise have
to be decided by reference to the national law concerned only -
most likely, in the sense that, pursuant to the revenue rule, the
foreign claim would be unenforceable.84

Therefore, assuming that here a violation of Mr Intini’s right
to an effective judicial remedy under Art. 47 CFREU might well
take place, it would be of no bearing, for the purpose of triggering
Donnellan’s transnational judicial review, that the same would not
go for Art. 6 ECHR, despite the fact that Donnellan was arguably
intended to safeguard Art. 6 ECHR itself. The transformative and
autonomous character of the discourse generated into EU law by
ECHR law’s input makes it possible to accept an exception to the
principle of mutual trust, to safeguard the broader right under Art.
47 CFREU, even when the ECHR counterpart would not be
applicable. In Donnellan, therefore, the ECJ paved the way for

European Union law entails applicability of the fundamental rights guaranteed
by the Charter” (para 21). For an analysis of the point in the specific field of tax
law, see G. Kofler, Europdischer Grundrechtsschutz im Steuerrecht, cit. at 6, 146-177.
Note, incidentally, that Kofler concludes that, in the case of the Directives on
mutual assistance, the applicability of the Charter does not derive from the
“implementation” of EU law stricto sensu (but the difference is merely
descriptive): contrast 146-154 and 159-172. For systemic reflections on the scope
of application of the Charter, also pointing out the limits of any rigid
categorisation along the lines of the Wachauf/ ERT dichotomy, see M. Dougan,
Judicial Review of Member State Action under the General Principles and the Charter:
Defining the “Scope of Union Law”, 52 Common Mkt. L. Rev. 1201 (2015).

83 See P. Aalto and others, Article 47, cit. at 81, para 47.01.

84 See note 25 above and surrounding text.
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transnational judicial review to be carried out, whenever this would
be necessary to redress a breach of EU law in its broadest sense -
including, in a scenario such as Donnellan and Intini, of Art. 47
CFREU in its benchmark aspect.

3.3 The Language of Fiscal Documents in Transnational
Notification Processes: On the Substance of Art. 47 CFREU

A question is thus begged: Is the right to an effective judicial
remedy under Art. 47 CFREU actually breached, if a taxpayer is
notified with an act of assessment drafted in a language which the
taxpayer does not understand? The point is debated ever since
Kyrian. Here, the ECJ indeed concluded that the taxpayer had the
right to receive the relevant documents in one of the official
languages of the MS of residence, with a view to ensuring the
understandability of their content. It did so, however, pivoting not
on Art. 47 CFREU, but rather on a self-standing interpretation of
Directive 76/308. It found the understandability of the documents
by the recipient to be an implicit requirement of any act of
notification, viewed in the light of its purpose of “mak[ing] it
possible for the addressee to understand the subject-matter and the
cause of the notified measure and to assert his rights”.85> Scholarly
comments on Kyrian were quick to notice that there was no such
need to ground that requirement on a self-enclosed interpretation
of the Directive, and that more satisfactory a result could have been
reached by focusing, to the same effect, on what is now Art. 47
CFREU.%¢ Interestingly, however, the ruling referenced by the ECJ
in Kyrian to support its interpretation on the function of notification
does actually reason in terms of the right to an effective judicial
remedy.

Weiss und Partner (2008)8” concerned the interpretation of
Art. 8(1) of Regulation (EC) No 1348/2000, which enables the

85 See Kyrian, cit. at 48, para. 58.

86 See E. Lege, ‘Zustellung des Vollstreckungstitels in einer Sprache, die der
Empfanger nicht versteht - Anmerkung zum Urteil des EuGH vom 14.1.2010 -
Rs. C-233/08 (Kyrian)’, 7 Zeitschrift fiir das Privatrecht der Europdischen Union
193 (2010), 195-196. Also see, mutatis mutandis, F. Péraldi-Leneuf, Confiance
mutuelle en matiére de recouvrement de créance (2018) 6 Europe - Actualité du droit
de I'Union Européenne.

87 ECJ, Case C-14/07 - Weiss und Partner (ECLI:EU:C:2008:264). For a detailed, yet
concise account of the ruling from the civil procedural point of view, see the case
note (written by P. Orejudo Prieto de los Mozos) in S. Alvarez Gonzalez,
Jurisprudencia Espariola y Comunitaria de Derecho Internacional Privado — Seccion II1:
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recipient of a judicial document in civil or commercial matters to
refuse the transnational service thereof, if the document is not
drafted in the official language of the MS addressed or a language
of the MS of transmission which the recipient otherwise
understands.®® The question was how far the right of refusal could
go, as far as documents to be notified in the initial phase of a
proceeding were concerned: in the main proceeding, the documents
relating to an action for damages for defective design on the basis
of an architect’s contract had been served on the defendant, an
English company, to file an application with the German courts.
However, only the contract had been translated into English,
whereas the annexes thereto (including, for instance, technical
reports on the project) had been notified in their original German
version.?” The ECJ concluded that the right of refusal only extends
to “the document or documents which must be served on the
defendant in due time in order to enable him to assert his rights”, and
highlighting that it does not cover “documents which have a purely
evidential function and are not necessary for the purpose of
understanding the subject-matter of the claim and the cause of action” .
What is more, however, the ECJ opened its analysis by recalling that
the objectives of the Regulation concerned (namely, “to improve
and expedite the transmission of documents”)?! “cannot be attained
by undermining in any way the rights of the defence”, which
“derive from the right to a fair hearing guaranteed by Article 6
[ECHR and] constitute a fundamental right forming part of the
general principles of law whose observance the Court ensures” .2 It

Jurisprudencia, Parte B (Derecho Judicial Internacional y Derecho Civil Internacional),
60 Revista Espafiola de Derecho Internacional 215, (2008) 229-232.

88 See Council Regulation (EC) No 1348 /2000 of 29 May 2000 on the service in the
Member States of judicial and extrajudicial documents in civil or commercial
matters (O] L 160, 30.6.2000, pp. 37-52), Art. 8(1).

89 Weiss und Partner, cit. at 87, paras. 19-31.

% Ibid., para. 73. Emphasis added.

91 Ibid., para. 46.

92 Ibid., para. 47. Note that the judgment predates the entry into force of the
Lisbon Treaty and, hence, the acquisition of fully binding legal force on the part
of the Charter. The ECJ thus makes reference not to Art. 47 CFREU, but to the
corresponding general principle of EU law guaranteed by Art. 6.3 TEU,
consolidating into positive treaty law the ECJ’s case law dating back to Case C-
29/69 - Stauder v. Stadt Ulm (ECLL:EU:C:1969:57) and Case C-11/70 -
Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel (ECLLEU:C:1970:114). On these aspects, see G. De Btrca, The
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accordingly drew the distinction recalled above, between refusable
documents and those which are not, precisely based on the need to
reach a compromise between those conflicting needs.”® In other
words, contrary to what the ECJ] maintained in Kyrian, Weiss und
Partner did not ground its protective interpretation of language
requirements in Regulation 1348/2000 on the purpose of
notification, objectively viewed. It rather referred to a dichotomy
between such objective purpose, on the one hand, and the
subjective (fundamental) right granted by what is now Art. 47
CFREU, on the other hand. The latter acted antagonistically to the
former, and implied the tearing down of language barriers to
effectively safeguard the concerned person’s rights before court.
The effectiveness and expeditiousness of the cross-border
notification of judicial documents (and so, by analogy, of fiscal acts)
would benefit if the notifier were enabled to avoid the costly and
time-consuming process of translation; the right to an effective
judicial remedy, however, does not allow such a solution, at least
insofar as the documents which are “necessary for the purpose of
understanding the subject-matter of the claim and the cause of
action” are concerned. Weiss und Partner hence confirms that the full
and prompt linguistic understandability of documents which are
crucial for a suit at law is a key component of Art. 47 CFREU, even
in cases not qualifying as “criminal” (such as, in fact, Mr Intini’s),
in respect of which the point is made explicit by Art. 6(3)(a) ECHR.%

This allows one to imbue with meaning the statement in a
leading precedent on Art. 47 CFREU, ZZ (2013),% that, pursuant to
that right, “the person concerned must be able to ascertain the reasons
upon which the decision taken in relation to him is based, (...) so as to
make it possible for him to defend his rights in the best possible
conditions and to decide, with full knowledge of the relevant facts,
whether there is any point in his applying to the court with

Evolution of EU Human Rights Law, in P. Craig, G. De Btrca (eds.), The Evolution of
EU Law, cit. at 12, in particular 486-492.

93 Weiss und Partner, cit. at 87, paras. 50-72.

9 Art. 6(3)(a) ECHR, in fact, reads: “Everyone charged with a criminal offence
has the following minimum rights: (a) to be informed promptly, in a language
which he understands and in detail, of the nature and cause of the accusation
against him (...)".

% ECJ, Case C-300/11 - ZZ (ECLLLEU:C:2013:363). For commentary, see N. de
Boer, Secret Evidence and Due Process Rights under EU Law: ZZ, 51 Common MKkt.
L. Rev. 1235 (2014).
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jurisdiction”.?¢ An individual is not only prevented from effectively
appraising whether there is any point in applying to a court when
the document is not notified to them at all, as happened in
Donnellan (which quotes ZZ to this effect).”” This is also the case
where the information, whilst formally notified, cannot be given
any real meaning by the recipient, because they cannot understand
the language in which that decision is drafted. If, therefore, Art. 47
CFREU as interpreted in ZZ and Weiss und Partner is considered in
its benchmark aspect, the relevant provisions in the EU Directives
should be understood in the sense that fiscal documents in mutual
assistance procedures should be notified in a language which is
understandable to the recipient. The EC]J, indeed, reached such
conclusion, already in Kyrian, drawing on arguments which, as
Weiss und Partner shows, would actually tend to limit such aspect
of Art. 47 CFREU.% It thus seems hard not to see an a fortiori
argument to this end in the right to an effective judicial remedy.
However, once it is acknowledged that notification in a language
which is not understandable to the recipient is of prejudice to a
crucial aspect of Art. 47 CFREU, it should be assessed whether this
would qualify as an “exceptional circumstance” under (Opinion
2/13 and) Donnellan - that is, for present purposes, as an instance
where transnational judicial review would be allowed, despite the
allocation of jurisdiction to the contrary laid down in the EU mutual
assistance Directives. We submit that the answer should be in the
affirmative.

3.4 The (Exceptional) Conditions of Transnational Judicial
Review and the Case of Fundamental Rights

As hinted at in Section 3.2 above, transnational judicial
review under Berlioz and Donnellan was placed by the ECJ in a
broader constitutional context. In fact, transnational judicial review
was construed as an exception to the principle of mutual trust
between the EU MS, needed to safeguard the right to an effective
judicial remedy under Art. 47 CFREU. In those cases, mutual trust
would have implied a complete denial of that right, since the
taxpayers concerned would have been deprived of any opportunity
to have an alleged breach of EU law redressed: in Berlioz, the

% 77, cit. at 95, para. 53; emphasis added. For a similar statement in Donnellan,
see the excerpt quoted in the text surrounding note 38 above.

97 See Donnellan, cit. at 9, para. 55.

% See note 85 above and surrounding text.
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request for information-sharing was an act confined to the
relationship between the MS involved, of which the addressee of
the order was not aware, and which it could therefore not
separately challenge.; in Donnellan, the Greek limitation period had
elapsed without Mr Donnellan having been put in the position of
asserting his rights. The judges of a MS could thus exceptionally
double-check compliance with EU law by the authorities of another
MS. The criterion to operationalise Opinion 2/13’s “exceptional
cases” clause which seems to emerge from Berlioz and Donnellan is
thereby a test of whether, without transnational judicial review, the
taxpayer would not have any opportunity to bring a suit at law
against a decision adversely affecting their interests. In our view,
this would not, however, be a completely accurate account of the
stakes in the cases involved. This is also true, but, we submit, there
is more than this to transnational judicial review. The question to
be asked is: Why should transnational judicial review be allowed
when there would be no other opportunity to have one’s case heard
by a judge? If one bears in mind that, pursuant to Opinion 2/13,
exceptions to mutual trust (such as transnational judicial review is)
are to be allowed in order to ensure that “the fundamental rights
guaranteed by the EU [be] observed”,”” the answer becomes more
apparent: because access to court is a substantive aspect of the right
to an effective judicial remedy under Art. 47 CFREU. From this
perspective, the dichotomy between Art. 47 CFREU gua cause of
action and Art. 47 CFREU qua benchmark, which we have deployed
this far for explanatory purposes, tends to dissolve: establishing a
judge’s transnational jurisdiction (hence giving effect to the cause
of action) is a way not to have the particular aspect of the
benchmark provided by the right of access to court breached.
Consider Donnellan: the case can be framed as follows.1% Since
Greece acted under Directive 2010/24 to notify the penalty notice
across the border, Art. 51 CFREU rendered Art. 47 CFREU
applicable. Mr Donnellan thus had the right under Art. 47 CFREU

9 Opinion 2/13, cit. at 74, para. 192.

100 This appears to be the most apposite conceptualisation of the construction
implied by the ECJ in its ruling, which however is influenced by the particular
setting of the case (with Mr Donnellan demanding the enforcement of the claim
to be refused based precisely on the defective notification process, and with the
Directive’s provisions barring the Irish judge’s jurisdiction to do so). In our
submission, the case could however be more accurately framed in a different
way: see below, text surrounding note 110.
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(via ZZ) to have the documents duly served, in order to assess
whether there was any point in bringing a claim against the penalty
order before a court of law. Such right does also, however, amount
to a “right or freedom guaranteed by the Union” in respect of which
Mr Donnellan enjoyed (also under Art. 47 CFREU) a right of access
to court, to seek to have alleged breaches thereof redressed. The
apportionment of jurisdiction under the mutual assistance
Directives stood in the way of that access to court, since it reserved
jurisdiction upon the issue to the Greek judge. Mr Donnellan was,
however, prevented from challenging the claim before that judge,
because the very same procedural defect complained of had caused
the relevant limitation period to elapse, without Mr Donnellan even
being aware of the penalty. The Directive’s allocation of jurisdiction
accordingly had to be discarded: otherwise, the very essence of the
right of access to court would have been rendered nugatory. The
implications of this construction are, however, even broader. Under
the current interpretation by the ECJ], EU administrative law
provisions placing substantive or procedural conditions upon
preparatory acts in horizontal composite procedures also qualify as
attributing “a right or freedom guaranteed by the law of the Union”
for the purposes of Art. 47 CFREU.1! The right of access to court
must be granted in respect of that right/freedom, whether the latter
can in turn be subsumed into a fundamental right or not. If,
therefore, in a given case there were no other way to have a
violation of those provisions redressed, than to enable the judge
reviewing the final act to check in their light the legality of the
preparatory acts of the procedure (most remarkably, because
preparatory acts were not separately challengeable in the legal
system of provenance), transnational judicial review would also
have to be carried out.19? Art. 47 CFREU would then provide again

101 See note 83 above and surrounding text.

102 It might be objected that this solution is somehow artificial, since it might also
be the legal systems in whose context the preparatory acts are adopted to be
placed under an obligation to enable the separate challengeability of those acts,
despite any provision to the contrary in the national law. In principle,
preparatory acts are not, indeed, separately challengeable in many a national
system of EU MS: see M. Eliantonio, Europeanisation of Administrative Justice? The
Influence of the CJEU’s Case Law in Italy, Germany and England (2008), 35-37 (for the
Italian legal system) and 42-48 (for the German legal system); R. Chapus, Droit
du contentieux administratif (12% edn., 2006), 587-595 (for the French legal system).
That such rules should not be applied and the legal system of the preparatory act
should make the latter applicable might be opined, in particular, following the
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a cause of action, with the relevant “right and freedom guaranteed
by EU law” serving as the benchmark for transnational judicial
review.

When compliance with EU fundamental rights is concerned,
this point can, however, also be brought one step forward. The very
same logic underlying such solution would also dictate that, when
the foreign preparatory act impinges upon a fundamental right
guaranteed by EU law other than the right to an effective judicial
remedy,!®® the national judge reviewing the final act of the
procedure should be entitled to review it, irrespective of whether that
act could have been separately challenged in the system of provenance. 1f
the need to safeguard fundamental rights is, pursuant to Opinion
2/13, the ultimate reason to derogate from mutual trust, also rights
other than Art. 47 CFREU deserve access to the enhanced and
exceptional protection provided by transnational judicial review,
when necessary. Residuality to challenges in the foreign system is
a requirement which makes sense from the perspective of Art. 47
CFREU (which can be effectively safeguarded even without
transnational judicial review, if a suit at law can be initiated
abroad), but is of no bearing on the question whether a given

rationale behind the ECJ’s decision (which however, strictly speaking, only
regards vertical composite procedures, on which see note 4) in Case C-97/91 -
Oleificio Borrelli v. Commission (ECLI:EU:C:1992:491). Whereas one argument in
favour of this might be found in the fact that “stopping” the composite procedure
at the preparatory stage is more in line with the principle of legal certainty, it
cannot, however, be ignored that such a solution goes to the detriment of the
effectiveness of the individual’s judicial remedy. It potentially entails a costly and
time-consuming multiplication of judicial claims against the acts of one and the
same procedure, spanning throughout a number of different national legal
systems. Further, it requires both the individual and the national judge to be
ready to, respectively, initiate and decide a suit at law contrary to what the
national law to be applied envisages (for reflections on the sharp drawbacks for
rightholders of such a kind of litigation in even more “publicised” a policy area
such as the common market, see J. Pelkmans, Mutual Recognition in Goods. On
Promises and Disillusions, 14 J. of Eur. Pub. Pol'y 699 (2007).

103 This might be the case, for instance, in cases of fiscal information exchange
such as Berlioz, where the unlawful gathering of information which is not
foreseeably relevant to tax assessment procedures (see note 42 above) might clash
with the rights to respect for private and family life and to the protection of
personal data under, respectively, Arts. 7 and 8 CFREU. The rights forming part
of the right to a good administration granted under Art. 41 CFREU might also
have a particular and cross-cutting significance from this perspective (think, for
instance, of a preparatory act not stating any reasons whatsoever for its
adoption).

386



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 13 IssuE2/2021

decision violates a fundamental right as such (i.e., irrespective of the
effective judicial protection thereof under Art. 47 CFREU). At the
same time, Opinion 2/13 makes clear that such derogation should
only be applied “in exceptional cases”, since mutual trust is a
fundamental principle of EU law, just as much as the protection of
fundamental rights.19% A criterion to draw a distinction between
transnationally reviewable acts and those which are not should
thus be developed. In our submission, Avotins v. Latvia’s concept of
a “serious and substantiated claim that protection has been
manifestly deficient” might provide a useful starting point. This
embodies a persuasive rationale that a claimant would be expected
to meet a high evidentiary burden, i.e. to make a “serious” and
“substantiated” case, before a fundamental principle of EU law
such as mutual trust can be derogated from. At the same time, the
“manifest deficiency” limb of the formula can be given, in EU law,
a more precise meaning, helping in further circumscribing the
scope of transnational judicial review. In Donnellan, a core aspect of
Art. 47 CFREU had been violated - ZZ’s need for the addressee of
a decision to be placed in the position of deciding whether to bring
ajudicial claim against it or not.1% We suggest that this was also the
case in Intini, interpreting ZZ, in the light of Weiss und Partner, to
embody also a criterion of linguistic understandability.1% Just as in
cases of access to court in the narrow sense, what is at stake here is
one of the aspects which form the hard core of Art. 47 CFREU.
Relevance to this circumstance can be attributed, as a matter of
positive law, drawing on Art. 52(1) CFREU’s requirement that any
limitation on EU fundamental rights “respect the essence of those
rights and freedoms” .17 Where this is not the case, the limiting

104 See Opinion 2/13, cit. at 74, para. 191.

105 See note 96 above and surrounding text.

106 See text surrounding note 98 above.

107 This is, however, an under-theorised provision, to which scholars and the EC]
seem to have started paying systematic attention just recently: for an excellent
(and critical) overview, see T. Tridimas and G. Gentile, The Essence of Rights: An
Unreliable Boundary?, 20 Germ. L. J. 794, in particular 802-812. Interestingly, the
conceptualisation of the “essence” of a Charter right which seems to be most
advanced is the one regarding Art. 47 CFREU itself (whose essence is commonly
held to comprise, for instance, the right of access to a court given with jurisdiction
to review all the relevant issues of law and fact). In the literature, see S.K.
Gutman, The Essence of the Fundamental Right to an Effective Remedy and to a Fair
Trial in the Case-Law of the Court of Justice of the European Union: The Best Is Yet to
Come?, 20 Germ. L. J. 884 (2019). In the case law, see ECJ, Case C-245/19 - Etat
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measure is unacceptable under EU law. In horizontal composite
procedures, an easy and effective way to redress the violation thus
carried out would be to refuse to enforce, or to declare null and void
as the case may be, the final act adopted on the basis of a
preparatory act violating the essence of a fundamental right. In our
submission, the jurisdiction to do so could be established, as
recalled above, by providing serious and substantiated evidence
that such a violation has taken place - conceiving, as in Donnellan,
the fundamental right at stake as both the cause of action and the
benchmark for judicial analysis of the case. Further, given that the
right of access to court would not be involved in the doctrinal
construction of the case’s cause of action, it would not be necessary
to show, as the current Berlioz-Donnellan approach based on the
right to an effective judicial remedy requires, that challenges
against the preparatory act in the legal system of provenance would
be barred.

We concede that this latter interpretation of the Opinion
2/13-backed Berlioz/Donnellan jurisprudence might be held to go
too far. Allowing national judges to review foreign preparatory acts
in the light of EU fundamental rights even where those acts might
have been challenged in the “original” legal system might lead to a
proliferation of instances of transnational judicial review. While
sensible from a constitutional point of view in the EU’s system of
shared sovereignty, this might cause legitimacy concerns in many
a circle.l® The first solution, allowing for a transnational
fundamental rights scrutiny based on Art. 47 CFREU whenever
preparatory acts would not be amenable to separate challenge,
would however amount to no more than a generalisation of
Donnellan’s logic to EU fundamental rights law as a whole. Just like
secondary norms explicitly devoted to regulating the horizontal
composite procedure (which Berlioz already makes censorable),
fundamental rights are norms which are binding upon the MS
involved, since national authorities are acting “within the scope of
EU law”.109 The correct application of such norms might then be
reviewed by the judges belonging to the legal system of the final

Luxembourgeois (Droit de recours contre une demand d’information en matiere fiscal)
(ECLI:EU:C:2020:795), para. 66.

108 See e.g. Filipe Brito Bastos, Luxembourg v. B: How Far Should Jurisdictional
Limits Be Eroded in the Name of Effective Judicial Protection?, 41 EU Law Live -
Weekend Edition 10 (2020).

109 See note 82 above and surrounding text.
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act, qua juges de droit commun, and in respect of which a judicial
remedy must be granted, qua “rights granted by the law of the
Union” under Art. 47 CFREU. I, therefore, the most liberal solution
were to be deemed excessively innovative, we should however
acknowledge that a fundamental rights-based transnational judicial
review, when no other judicial remedy would otherwise be
available, would still be compelled in any event by the current logic
of EU law.

Closing the circle, we submit that in Intini the Court of
Cassation should indeed have accepted Italian jurisdiction, and
declared the Austrian instrument to be unenforceable. Based on our
second solution, this would be most obvious. Enforcing a claim in
breach of the linguistic aspect of Art. 47 CFREU would violate the
essence of the provision, viewed under ZZ and Weiss und Partner’s
understandability angle. If, however, the first, access-to-court-
centric interpretation we advance is adhered to, transnational
judicial review appears also apposite. From the case’s narrative, it
appears that Mr Intini did not challenge before the Austrian judge
the act of assessment upon receiving it, but it seems fair to assume
that he would have had the opportunity to do so. One might thus
be tempted to conclude that transnational judicial review should
not be allowed, since another opportunity to redress the violation
of Art. 47 CFREU’s language rights existed, and Mr Intini decided
not to avail himself thereof. Mr Intini can however hardly be
blamed for not challenging abroad an act which he was not in the
position to understand - or in respect of which, in ZZ’s parlance, he
was unable “to decide, with full knowledge of the relevant facts,
whether there is any point in his applying to the court”.11? Viewed
from the perspective of Art. 47 CFREU, Mr Intini was in the same
position as Mr Donnellan: his right to apply to an Austrian court
was rendered merely illusory on account of defects in the process
of notification attributable to the Austrian authority. The point is
that, in this context, it is artificial to conceive procedural rights such
as those governing notification as independent “rights and
freedoms guaranteed by the law of the Union”, in respect of which
access to court must be granted (with the residuality to challenges
in the legal system of provenance which this entails from the
perspective of transnational judicial review, “exceptionally”
conceived). Those rights are a corollary of, and a precondition for,

110 See text surrounding note 96 above.
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the right of access to court, which is already breached when the
former are violated. Stakeholders cannot be required to bring in the
legal system of origin a judicial claim against preparatory acts,
aiming at censoring procedural defects which prevent them from
bringing a judicial claim whatsoever. In such instances, the only
way for those rights to be effectively safeguarded is to accept
jurisdiction to review in their light the eventual act of the composite
procedure, irrespective of any further consideration (as the ECJ in
fact did in Donnellan).

4. Concluding Remarks

Allin all, one cannot but be disappointed at the superficiality
with which, as shown in Section 3.1, the Court of Cassation
approached such a complex case as Intini. That case and similar
cases involve many an aspect which is far from crystal-clear, and
would require more careful judicial analysis to be correctly solved.
One might agree or disagree with the interpretation of the current
state of EU law advanced above; but, for sure, one would also be
legitimately entitled to a deeper consideration of the profiles
highlighted here at the highest judicial level of a MS’ legal system.
Intini also enabled us, however, to engage at length with the
conceptual framework of transnational judicial review in EU
horizontal composite procedures. We thus found that, based on
Berlioz and Donnellan, both substantive and procedural defects
affecting preparatory acts in those procedures are, in principle,
liable to be transnationally reviewed (see Section 2 above). The fact
that this solution was based on Art. 47 CFREU enables it to be
broadened to all horizontal composite procedures, irrespective of
the constraints which Art. 6 ECHR places upon it when viewed
from Strasbourg (Section 3.2 above). As far as violations of Art. 47
CFREU are concerned, extant ECJ jurisprudence shows that cross-
border recipients of administrative decisions have a right to receive
them in a language which they are in a position to understand, with
a view to ensuring that the decision’s content can be understood,
and appropriate steps against it can be taken to safeguard one’s
rights and interests (Section 3.3 above). Art. 47 CFREU is, however,
just one amongst many fundamental rights guaranteed by EU law.
Berlioz and Donnellan’s logic compels national judges to safeguard
all those rights in horizontal composite procedures. Foreign
preparatory acts impinging upon them must thus be amenable to
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transnational judicial review, possibly even in instances where such
acts could have been separately challenged in the legal system of
origin. The baseline is, however, that violations of fundamental
rights, as well as of provisions of secondary law applicable to the
procedure, must be redressed in the context of challenges brought
against the final act of the procedure, when the preparatory act
could not be separately challenged in the legal system of origin; and
this includes cases in which a challenge which would have been
possible in the abstract, was prevented in the concrete because of
procedural flaws amounting, in themselves, to a violation of Art. 47
CFREU (Section 3.4 above).

Transnational judicial review can thus be carried out against
three benchmarks: substantive norms of secondary law specifically
regulating the procedure; procedural norms of secondary law also
specifically devoted thereto; and fundamental rights, both
substantive and procedural, irrespective of whether norms of
secondary law specifically meant to give effect thereto are also
explicitly laid down. We believe the time to be ripe for Europe’s
integrated administration to be subject to a unitary jurisdiction of
juges de droit commun, capable of ensuring that the horizontal
composite procedures through which that administration operates
do not result in the rule of law being systematically circumvented.
Only by so doing, the ambitious commitment in Art. 2 TEU to a
“Union founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for
human rights” will be able to be fully respected in practice.
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THE RECOVERY PLAN UNDER THE SCRUTINY OF
THE GERMAN CONSTITUTIONAL COURT:
INSTITUTIONAL IMPLICATIONS AND A LESSON FROM THE PAST

Angela Ferrari Zumbini*

Abstract

The article offers a critical analysis of the German
Constitutional Court’s decision of 15 April 2021 on the law ratifying
the Own Resources of the European Union Decision. Two central
problems are highlighted. The first has institutional implications:
the case at issue not only highlights a potential conflict between the
European institutions and a national court but also an ongoing
conflict between two constitutional bodies of the German State, in
which one — the BVG — appears to challenge (or at least check the
actions of) the other, namely the Bundestag, for exercising its
authority in breach of the fundamental Constitutional norms
protecting citizens’ rights and national identity. The second regards
the two opposing visions of Europe that have always been in
dialectical contrast on this point, specifically, an ever-closer union
between the peoples of Europe on the one hand and an expanding
but less cohesive one on the other. Lastly, the article suggests some
lessons from the past, recalling how the League of Nations rescued
Austria in the aftermath of World War 1.
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1. Introduction

Less than a year after the resolution of the dispute on
Quantitative Easing - the monetary policy programme adopted by
the European Central Bank (ECB) in 2015 in response to the
financial crisis of 2010 — the Bundesverfassungsgericht (the Federal
Constitutional Court, from now on BVG) also examined (in the
interim) the new European programme to overcome the current
economic crisis resulting from the COVID-19 pandemic: the Next
Generation EU (NGEU), which allows implementation of the
National Recovery and Resilience Plans (NRRPs).

The judgment examined here! is somewhat problematic in
terms of the intrinsic coherence of the decision and — above all —
from the institutional point of view. In its dialogue with the Court
of Justice of the European Union, the Court appears to envisage a
referral for a preliminary ruling in the course of the main
proceedings while suggesting that, if necessary, it will carry out an
ultra-vires review of the European decision at issue.

Here — and unlike in previous cases — the BVG also comes

1 BVerfG, Beschluss des Zweiten Senats vom 15. April 2021-2 BvR 547/21.
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up against a federal constitutional body, the Bundestag. The
German Parliament had ratified the European decision with a
significant majority. Thus, the Court’s review, allegedly aiming to
protect the prerogatives of the Parliament as a whole, actually
appears to be a form of ex-post control over the exercise of that
prerogative, also in defence of the parliamentary minority, as
opposed to ex-ante protection of decision-making authority.

Moreover, as this case concerns financial matters, for which
a discretionary assessment is par for the course, the Court does not
appear to intend to limit itself to censuring hypothetical cases of
manifest unreasonableness and illogicality, which suggests robust
control over the merits of the decision.

From the European Union’s point of view, the BVG’s
Judgment of April 2021 highlights — once again — some
problematic aspects affecting European integration?, especially in
terms of the two opposing visions of Europe that have always been
in dialectical contrast on this point, namely an ever-closer union
between the peoples of Europe on the one hand, and an expanding
but less cohesive one on the other?.

Lastly, taking its cue from an analysis of the possible
developments following the decision examined here, the article
concludes with a past example of international lending to revive a
national economy; one that worked well and from which lessons
may be drawn, i.e. how The League of Nations rescued Austria in
the aftermath of World War I.

2. The decision of 5 May 2020 on Quantitative Easing and
its developments

With a judgment of May 2020¢, the BVG stated that the ECB’s
decisions on the Public Sector Purchase Programme were unlawful,
observing that they were contrary to the Verhiltnismapigkeitsprinzip.
However, it considered that this unlawfulness could be remedied

2 L. Rapone, Storia dell’integrazione europea, (9° ed. 2015).

3 G. della Cananea, Differentiated Integration in Europe after Brexit: A Legal Analysis,
in European Papers, 2/2019, 447.

4 The judgment of the Bundesverfassungsgericht of 5 May 2020 gave rise to a wide-
ranging debate and several commentaries. See, among many, issue 2/2020 of
DPCEonline, which contains a whole section (Cases and Questions) on this
decision and includes several contributions, and P. Dermine, The Ruling of the
Bundesverfassungsgericht in PSPP- An Inquiry into its Repercussions on the Economic
and Monetary Union, 16 Eur. Const. L. Rev., 525 (2020).
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through an ex-post supplementary statement of reasons, which was
to be rendered within 90 days. Less than two months later, the ECB
submitted a series of documents to the German Government in
which it examined in greater depth the proportionality of previous
measures, thus concluding in a positive and conciliatory manner
the potential crisis triggered by the BVG judgment of May 5, 2020.

Indeed, on 26 June 2020, the German Finance Minister sent
the President of the Bundestag a note (to which the documents
received from the ECB were annexed), stating that “We have come
to the conclusion that the proportionality assessment undertaken
by the ECB Governing Council, as evidenced by the documents
provided, demonstrates the required balancing of interests in a
comprehensible manner’.

Concluding the brief summary of the May 2020 judgment —
which can be regarded as the last of a long series of precedents
relating to the decision analysed here — it should be pointed out
that the BVG recently rejected an application for an enforcement
order by way of ‘compliance’.

Article 35 of the Law on the Constitutional Court
(Bundesverfassungsgerichtsgesetz - BVerfGG) provides that in its
decision, ‘the Federal Constitutional Court may specify who is to
execute it; in individual cases it may also regulate the manner of
execution’®. However, according to the applicants, the ECB had not
yet complied with the Judgment of May 2020, considering the
documents produced to be insufficient. They therefore referred the
matter to the Court once again, requesting enforcement. On 29
April 2021, the Second Senate declared this request inadmissible” as
it sought adjudication on measures adopted after the May 2020
ruling.

Measures implementing judgments may concern only the
factual and legal situations examined in the decision to be enforced
since they may not supersede those limits and must comply with
the principle of the separation of powers. Although the BVG
resolved the dispute in purely procedural terms and declared the
application inadmissible, the grounds for the rejection decision

5 The letter of the Federal Ministry of Finance is cited in the BVerfG, Order of the
Second Senate of 29 April 2021 - 2 BvR 1651 /15, § 6.

6 Article 35 of the Bundesverfassungsgerichtsgesetz — BVerfGG “Das
Bundesverfassungsgericht kann in seiner Entscheidung bestimmen, wer sie vollstreckt;
es kann auch im Einzelfall die Art und Weise der Vollstreckung regeln” .

7 BVerfG, Beschluss des Zweiten Senats vom 29 April 2021-2 BvR 1651/15.
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contained an obiter dictum clarifying that, in relation to the
substance, the decisions of the Council of the ECB would, in any
event, be sufficient to comply with the judgment?.

As indirectly confirmed by the large number of judgments
brought before the BVG and elsewhere, the tensions and potential
conflicts between European bodies and national courts are not
likely to disappear, at least as long as a number of inconsistencies
remain in the overall European design, as we claim here.

3. Context: The Council’s Decision on the Own Resources
of the European Union and the Recovery Plan

At the July 2020 European Council, the EU’s Heads of State
and Government agreed to adopt an extraordinary plan to respond
to the economic and social consequences of the COVID-19
pandemic. In particular, the European Council approved the
“European Recovery Plan” presented by the Commission with
some amendments®. The Plan is based on the EU’s multiannual
budget, namely the Multiannual Financial Framework for the years
2021-2027 and the key Next Generation EU recovery programme, a
temporary and exceptional instrument to help the economies of the
Member States. A reform of the Union’s own resources has been
envisaged to finance the Next Generation EU' in accordance with
the Treaty of Lisbon.

On 14 December 2020, the Council of the EU therefore
adopted the Own Resources Decision, which sets out the
arrangements for financing the EU budget!!.

Reorganisation of the EU’s own resources must follow three
guidelines introducing or amending the same number of
instruments.

Firstly, an additional category of own resources is

8 Ibid., esp. § 86.

? https:/ /ec.europa.eu/info/strategy /recovery-plan-europe_it.

10 On the EU budget in the light of the Lisbon reforms see A. Brancasi, Il bilancio
dell’Unione dopo Lisbona: I'apporto delle categorie del nostro ordinamento nazionale alla
ricostruzione del sistema, in Diritto Pubblico, 3/2010, 675. For an outline of the EU
budgetary system with a view to reforming the Own Resources system, see A.
Somma, Il bilancio dell’Unione europea tra riforma del sistema delle risorse proprie e
regime delle condizionalitd, in DPCEonline, 4/2018, 873.

11 Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system
of Own Resources of the European Union and repealing Decision 2014/335/EU,
Euratom.
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introduced from scratch, contributing to supporting the circular
economy and tackling climate change: these are national
contributions calculated according to the weight of non-recycled
plastic packaging waste (at a uniform rate of EUR 0.80 per kilogram
of non-recycled plastic)!2.

Secondly, Article 5 of the Decision authorises the
Commission to borrow on the financial markets on behalf of the
European Union up to a maximum of EUR 750 billion. These funds
will be used to implement the ‘Recovery Plan’, thus financing the
National Recovery and Resilience Plans. Loans taken out by
European Union may be allocated for grants (up to a maximum of
EUR 390 billion) and lending (up to a maximum of EUR 360 billion).

Thirdly, to provide an adequate guarantee that the debts
incurred can be regularly repaid, the Decision raises the own
resources ceilings that the EU may request from the Member States.
To maintain budgetary discipline, paragraph four of Article 310
TFEU stipulates that it must be possible to finance the expenditure
provided for in the budget within the limits of the own resources.
With the Decision of December 2020, the maximum amount of
funds that EU may obtain from the Member States was raised to
1.40 %13 of the gross national income (GNI) compared with the
previous limit of 1.23 %.

As laid down in Article 311 TFEU, the Council Decision on
the European Union’s own resources must follow a special
legislative process. First, it is necessary to act unanimously after
consulting the European Parliament. In addition, in order to enter
into force, the Decision must be approved in advance by all the
Member States “in accordance with their respective constitutional
requirements.”

This means that the NRRPs, which are decisive for the
recovery of the real economy, can only be financed once the
fundamental Own Resources Decision is ratified by the Member
States themselves.

Under their various circumstances, all the Member States
approved the decision according to their respective constitutional
systems. The decision therefore entered into force on 1 June 2021
(i.e. the first day of the first month following receipt of the last
notification relating to the procedures for adopting the decision, as

12 Article 2(1)( ¢) Council Decision 2020/2053 of 14 December 2020.
13 Article 3(1) of the Decision.
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provided for in Article 12 of the decision). Interestingly, the last
notifications came in from Austria, the Netherlands, Poland, and
Hungary on 31 May 20214,

Germany finalised its adoption procedure on 29 April,
following a complex process that once again saw the involvement
of the BVG, with two successive rulings, and on which the last word
is yet to be written.

4. The ratification procedure in Germany and the grounds
for appeal

The Federal Act ratifying the Own Resources Decision
(Eigenmittelbeschluss-Ratifizierungsgesetz - ERatG) was presented on
19 February 2021 and was predictably debated at length in
Parliament.

The Bundestag passed the law on 25 March 2021 with 478
votes in favour, 95 against, and 72 abstentions!®. The following day,
the Bundesrat (Federal Council) also unanimously approved the
ratification’®.

On 26 March 2021, over two thousand German citizens (2,281
to be precise), members of the Biindnis Biirgerwille organisation led
by Bernd Lucke, filed an appeal for a constitutional judgment
(Verfassungsbeschwerde) on the law ratifying the European Own
Resources Decision.

There are two main grounds of appeal: one regarding
national law and the other concerning EU law.

With regard to the Grundgesetz (Basic Law), the citizens
complained that their constitutionally guaranteed rights had been
infringed, namely those deriving from the democratic principle of
self-determination and the budgetary sovereignty of the
Bundestag!”. According to the applicants, the 2020 Own Resources

14 The dates and summary of the procedures for adopting the Own Resources
Decision can be found online at
https:/ /www.consilium.europa.eu/it/ documents-publications/ treaties-agree-
ments/agreement/?id=2020025&DocLanguage=en

15 See the results of the vote on https://www.cducsu.de/abstimmun-
gen/eigenmittelbeschluss-ratifizierungsgesetz-eratg, also providing information
on the distribution of votes by parliamentary group.

16 https:/ /www.bundesrat.de/SharedDocs/beratungsvorgaenge/2021/0201-
0300/0235-21.html

17 In particular, the applicants alleged infringement of the constitutional rights
provided for under Article 38(1) (Members of the Bundestag are elected by
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Decision undermines German constitutional identity as it affects
the Bundestag’s overall responsibility for the budget (§ 13).

As for EU law, German citizens argue that the ratification
law — and thus also the Council’s Own Resources Decision as a
ratified act — infringes Article 311 TFEU and the bail-out
prohibition set out in Article 125 TFEU.

The point is crucial: once again, an act of a European
institution is censured as ultra-vires since it does not merely
introduce a new category of own resources but authorises an EU
indebtedness programme not provided for under Article 311.

On the same day, 26 March, in a separate application, the
applicants asked the BVG for urgent interim protective measures to
prevent completion of the legislative ratification procedure, thus
making it impossible to notify the European Union that the decision
had been ratified (and preventing the decision from entering into
force).

5. The provisional interim decision of 26 March 2021
preventing the President of the Republic from enacting the law

Paragraph 32 of the Federal Law on the Federal
Constitutional Court (Bundesverfassungsgerichtsgesetzt — BVerfGG)
provides for interim measures in proceedings on constitutionality.
The conditions for issuing a protective measure are linked to the
urgency of protecting the common good (Gemein Wohl).

Specifically, the three cases where precautionary claims may
be upheld are: to prevent serious negative consequences for the
common good, to prevent threats of violence to the common good,
or for some other significant and urgent reason relating, once again,
to the common good. An interim measure expires after six months
and may be reconfirmed only by a two-thirds majority of the
adjudicating panel.

The adoption of interim protective measures is also

universal, direct, free, equal, and secret suffrage. As representatives of the whole
population, they are not bound by mandates or Directives, and are subject only
to their conscience) in conjunction with Article 20(1) (The Federal Republic of
Germany is a democratic and social federal State) and 2 (All State power
emanates from the people. It is exercised by the people by means of elections and
votes, and by special bodies vested with legislative, executive, and judicial
powers), and Article 79(3) (No amendment to this Basic Law concerning the
organisation of the Federation in the Linder, the principle of participation of the
Lénder in the legislation or the principles set out in Articles 1 and 20, is permitted).
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envisaged pending the plenary hearing of the petition, an
institution very similar to Article 56 of the Italian Code of
Administrative Process!®, with the fundamental difference that it
must always be a collegial (rather than a monocratic) decision,
albeit in ‘reduced ranks’. Under Article 15(2) BVerfGG, the
constituent quorum for the Second Senate of the BVG is six judges
(out of eight). If the quorum is not reached when the application for
interim relief is filed with the Senate, in cases of particular urgency,
a provisional precautionary measure may still be adopted, if at least
three judges are present and adjudicate unanimously. In this case,
the interim protective measure lapses after one month and may be
reconfirmed by the panel in its ordinary composition for a further
six months (§ 32(7) BVerfGG).

This is precisely what happened on 26 March 2021, thanks to
a decision adopted by five judges ordering the President of the
Republic not to complete the legislative process relating to the
challenged provision until the BVG had expressed its views on the
interim application presented by the applicants'.

Despite its great media impact and significance in terms of
claiming the power to prevent a European legislative act from
coming into force, the decision to provisionally suspend
implementation of the German law ratifying the Own Resources
Decision is, on closer examination, less extreme in terms of its
effects.

On 26 March 2021, when the BVG granted the application for
interim protective measures, only 10 of the 27 Member States had
completed the ratification process. A further 16 Member States
besides Germany would have to ratify the Council Act before it
could come into force.

As mentioned above, interim suspension lapses after one
month, and, in any event, the BVG would have ruled on the
application for interim measures after 20 days.

The Karlsruhe Court suspended entry into force of the law
as a provisional precautionary measure so as not to frustrate the
outcome of the ruling on the application for interim measures, also
sending a strong signal to the Government and Parliament (which
had approved the law by a large majority), as well as the European
institutions.

18 The Italian Code of Administrative Process has been adopted with Legislative
Decree 2 July 2010, n. 104.
19 BVerfG, Beschluss des Zweiten Senats vom 26. Mirz 2021-2 BvR 547 /21.
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However, the actual practical impact of the decision was not
disruptive, considering that when the Court later denied final
interim protection - thus allowing the law to enter into force - 10
Member States had not yet completed the process of ratifying the
decision.

6. The decision of 15 April 2021 rejecting the application
for interim measures

In its decision of 15 April 202120 rejecting the definitive
application for interim measures to suspend the entry into force of
the ERatG, the BVG first sets out the conditions for issuing an
interim order, clarifying that it has always applied strict criteria in
its case law, especially on suspending the entry into force of a law,
because this represents a significant infringement of the
legislature’s original jurisdiction (§ 67).

6.1. The assumptions and criteria for issuing precautionary
measures

Firstly, the BVG clarified that there is generally no
examination of the merits of the pleas put forward for the
unconstitutionality of the contested measure unless the main
proceedings relating to the action are inadmissible or manifestly
unfounded from the outset (§ 68). To use the Italian categories, we
might say that there is no examination of the fumus boni iuris,
limiting the analysis to a weighing of the negative consequences of
the decision and their possible irreversibility (considering both
scenarios, in granting the precautionary measure with a subsequent
ruling on constitutionality and the rejection of the application for a
protective  measure with a  subsequent ruling on
unconstitutionality).

However, if the application for interim relief concerns an act
of consent to an international treaty, and if a breach of the interests
protected by Paragraph 79(3) of the Grundgesetz is alleged, then a
summary examination of the legal situation is required. Indeed, in
this case, according to the Court, it is appropriate not to confine
itself to a mere assessment of the consequences but to carry out a
summary examination (summarische Priifung) of the degree of
probability that the main proceedings might lead to a finding of

20 BVerfG, Beschluss des Zweiten Senats vom 15. April 2021-2 BvR 547/21.

401



ITALIAN JOURNAL OF PUBLIC LAW, VOL. 13 IsSUE 2/2021

unconstitutionality at the precautionary stage.

If there is a high degree of probability (mit einem hohen Grad)
that the law ratifying an international treaty may be declared
unconstitutional for breaching fundamental principles and German
constitutional identity, the precautionary application may be
accepted so as to ensure that the Federal Republic of Germany does
not conclude any binding international legal agreement
incompatible with the Basic Law (§ 69).

Lastly, if the summary examination of the question remains
open, and in the absence of a high degree of probability, the BVG
need only assess the consequences. In particular, the Court must
make a comparative assessment of the disadvantages that would
arise from failure to adopt the protective measure if the
constitutional appeal were deemed well founded, compared with
the disadvantages that would result from adopting the protective
measure if the constitutional appeal were subsequently deemed
unfounded.

6.2. Assessments of the specific case

After clarifying the fundamental coordinates and
requirements, the BVG applied the assessment standards to the
specific case on which it was asked to issue a ruling.

a) Not declared manifestly inadmissible or unfounded

Firstly, the Court assessed whether the main referral
appeared to be inadmissible from the outset or manifestly
unfounded, answering in the negative.

In substantiating this assessment, the Court expressed
serious concerns about the Council’s decision — and consequently
the German ratification law. In particular, the courts of Karlsruhe
deemed that the law of ratification may affect the constitutional
identity of the GG under Paragraph 79(3) since the right to
democratic self-determination not only grants citizens protection
from substantial erosion of the Bundestag’s power to draw up
general policies but also that EU bodies may exercise only the
powers conferred on them under Paragraph 23 GG?'.

21 According to article 23(1) of the GG provides that “With a view to establishing
a united Europe, the Federal Republic of Germany shall participate in the
development of the European Union that is committed to democratic, social and
federal principles, to the rule of law and to the principle of subsidiarity and that
guarantees a level of protection of basic rights essentially comparable to that
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During its Identititskontroll, the BVG claimed the power to
verify that no sovereign powers are transferred (and that European
bodies introduce no measures) that will undermine the
fundamental rights under Paragraph 79(3) GG (§ 83). Based on this
argument, the Court clarified that the European institutions might
well cross the threshold set in Article 79 if they substantially restrict
the budgetary power of the Bundestag, since this power, together
with its general financial and budgetary responsibility, is “protected
as a non-negotiable element in the fundamental democratic
principle” (Sind als wunverfiigbarer Teil des grundgesetzlichen
Demokratieprinzips geschiitzt, § 84).

The crux of Paragraph 20 GG is that the Bundestag ‘shall be
accountable to the people and decide on all essential revenue and
expenditure’ (§ 84).

In summary, the Court considers it plausible that (2) the Own
Resources Decision goes beyond the limits of the powers conferred
by Article 311(3) TFEU; (b) the European Union’s authorisation to
raise EUR 750 billion on the capital market, for which Germany may
be responsible under particular circumstances, affects the
Bundestag’s overall responsibility for the budget, safeguarded
under Art. 79 GG in conjunction with Art. 20(1) and (2). In such a
case, the Bundestag would no longer be the master of its own
decisions (Herr seiner Entschliisse, § 90).

However, moving towards an assessment of the degree of
probability of such breaches, the Court considered that it could not
be said that the high degree of probability required for the
precautionary measure to be adopted was reached.

b) Assessment of the degree of probability that a situation of
unconstitutionality had occurred

Several factors contribute to uncertainty as to the outcome of
the main proceedings.

First of all, the BVG states that it has not yet consolidated its
case law on ‘whether and to what extent the democratic principle
gives rise to directly and immediately protectable limits to the
assumption of obligations concerning payment or liability’. Thus,

afforded by this Basic Law. To this end the Federation may transfer sovereign
powers by a law with the consent of the Bundesrat. The establishment of the
European Union, as well as changes in its treaty foundations and comparable
regulations that amend or supplement this Basic Law or make such amendments
or supplements possible, shall be subject to paragraphs (2) and (3) of Article 79.”
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the Second Senate probably intends to calmly and thoughtfully
address this critical issue carefully in its own time, which will have
consequences, and on which it has not yet had the opportunity to
clearly and definitively express its opinion.

Secondly, on examining the Council Decision in detail, the
BVG considers that the amount, duration, and purpose of the
Commission's loans are limited, as is Germany’s possible liability.
The possibility of further liability is considered unlikely.

Given the still uncertain outcome of the main proceedings,
as the necessary high probability of unconstitutionality has not
been reached — the Court must decide on the application for
interim measures, weighing up only the consequences of its
decision.

c) Weighing up the consequences

The Court considers the consequences of adopting the
anticipatory measure to be particularly serious if, upon the
conclusion of the main proceedings, the law is found to be
constitutional. Furthermore, suspending the entry into force of the
German ratification law would prevent entry into force of the
Council Decision. This would make it impossible to finance Next
Generation EU and all the NRRPs for the time required to decide
on constitutionality, which would be two or three years.

A suspension would ultimately frustrate the Recovery Plan,
with potentially irreversible economic and financial consequences.
The Court clarifies that this is especially true with regard to the
major beneficiaries of the Recovery Plan, with an aside that appears
to be addressed to Italy albeit without naming it explicitly (§ 106).
Fulfilment of the economic objectives pursued through NGEU
requires measures to be adopted quickly, which is irreconcilable
with the requested suspension.

The Court also considered the consequences in terms of
Germany’s foreign policy and credibility on the international level.
The BVG pointed out that the Decision of December 2020 stems
from an agreement between Germany and France. In its
submission, the Federal Government had expressed concerns over
substantial tension in its relations with France, a decrease in the
credibility of Germany’s foreign and European policy, and a further
threat to cohesion between the Member States of the European
Union. The Second Senate endorses the Government’s
considerations, observing that the GG gives the Government ample
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margin to assess the consequences of international policies,
including those of a prognostic nature.

On the other hand, the Karlsruhe Court considered that the
negative consequences of bringing the law into force immediately
would be significantly lower if the main proceedings subsequently
found the law unconstitutional.

In fact, any additional burden on Germany would
materialise over a relatively long period and only after a series of
eventualities which the Federal Government considered
unrealistisch (§ 109).

Finally, with a very brief but equally significant aside, the
Court concluded by declaring that if the European decision were
found to have been adopted ultra-vires due to an infringement
relating to the European integration project, it could be annulled
erga omnes by the Court of Justice of the European Union in its
preliminary referral, which is already envisaged as a sure means of
adoption in the future.

What is more, in its final discussion, the Court reiterates that
if, in the main proceedings, the BVG (regardless of the CJEU
judgment) considers the Own Resources Decision to be an ultra-
vires act, or if it deems that constitutional identity has been affected
by the Own Resources Decision, ‘the Federal Government, the
Bundestag, and the Bundesrat should adopt the measures at their
disposal to restore constitutional order” (§ 111).

Thus, in listing the measures available to neutralise or limit
the adverse effects (in terms of liability for obligations) arising from
the Council decision if found unconstitutional ex-post, the BVG
hinted that it would use the referral for a preliminary ruling but
that it would then assess the possible ultra-vires nature of the
European decision.

7. Some incongruities

In the judgment of May 2020, some contradictions in the
BVG’s decision had already been noted??>. Among the various
points highlighted, it is worth mentioning that the BVG had
claimed that it had exercised ultra-vires control also in the interest
of all other Member States. Indeed, if no State were to do so, EU

22 A. Ferrari Zumbini, Some contradictions in the Bundesverfassungsgericht judgment
on Quantitative Easing of the ECB, 12 Italian Journal of Public Law 259 (2020).
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bodies would have exclusive control over the Treaties, thus
excluding the Member States.

However, the other Member States had never given
Germany any such mandate; indeed, some had joined proceedings
before the CJEU to defend the ECB’s actions in this case.

In the judgment in question, the BVG considers admissible
the appeal to assess compliance with democratic principles and the
budgetary responsibility of the German Parliament in general.
However, the Act ratifying the Council Decision on Own Resources
was approved by the Bundestag with a vote of more than 74 % and
was approved unanimously by the Bundesrat. Thus, the Court
stated that it wished to protect the prerogatives of the German
Parliament, which had already expressed its view with a significant
majority.

Moreover, the Bundestag entered an appearance in
proceedings on constitutionality, submitting that the application
for interim measures was inadmissible, as was the underlying
constitutional appeal, which in any event is manifestly
unfounded?.

This is tantamount to saying that the Court seems to ignore
Parliament’s position, which it reiterated by becoming a party to
the proceedings on unconstitutionality.

The Court, it would seem, considers itself entitled not only
to protect the prerogatives of Parliament but also to carry out an
external review of their proper and appropriate exercise (i.e.
respecting the constitutional rights of German citizens), even
entering into a disagreement with it.

Therefore, we are not only witnessing a potential conflict
between the European institutions and a national court but also an
ongoing conflict between two constitutional bodies of the German
State, in which one — the BVG — appears to contest (or at least
check the actions of) the other, namely the Bundestag, for exercising
its authority in breach of fundamental Constitutional norms
protecting citizens’ rights and the national identity.

There is also a risk of another incongruity, already
highlighted in the May 2020 decision. The BVG had requested a
preliminary ruling from the CJEU, asking the European Court of
Justice whether the ECB’s decisions had infringed the Treaties. The

23 The judgment of 15 April 2021 summarises the position of the referring German
Constitutional Bodies, including the Bundestag, in §§ 43-62.
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CJEU ruled that the decisions were lawful in a judgment that the
German Court subsequently disregarded.

In this case too, the pleas in law include the infringement of
Treaty rules, whose interpretation is the exclusive jurisdiction of the
CJEU.

The applicants claim that the Own Resources Decision
infringes Article 311(3) TFEU. It is therefore not unlikely — indeed
itis very likely — that, in order to decide on the merits, the BVG will
refer the case to the CJEU for an opinion on the interpretation of
Article 311 TFEU, thus reserving the final judgment on the
unconstitutionality —arising from the breach of German
constitutional norms to itself.

The contradiction inherent in the German Court requesting
a preliminary ruling from the CJEU, but then disregarding its
conclusions if they are not in line with its own interpretation, could
repeat itself.

As mentioned above, in a somewhat brief but very
significant passage in the decision on the interim measure, the
German Court states that if, in the main proceedings on
constitutionality, the Council’s decision were considered ultra-vires,
instruments are available to counteract the consequences, as the
European Court can quash the decision, ‘or the Constitutional
Court could declare it inapplicable in Germany’?-.

The BVG thus confirmed its case law from last year, in which
it stated its competence, under certain circumstances, to declare
ultra-vires acts of the European institutions inapplicable in
Germany.

8. Two visions of Europe

The BVG ruling of April 2021 once again highlights
developments in European integration?® and the two opposing
visions of Europe that have always been dialectically opposed on
this issue.

The context is one in which only a year ago the BVG
pronounced both the ECB'’s decisions and a preliminary ruling of

24 “Sollte sich eine solche Mafinahme im Hauptsacheverfahren als Ultra-vires-Akt
herausstellen, kann sie durch den Gerichtshof der Europdischen Union fiir nichtig oder
durch das Bundesverfassungsgericht fiir in Deutschland unanwendbar erklirt werden”
§72.

%5 L. Rapone, Storia dell'integrazione europea, cit. at 2.
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the CJEU to be ultra-vires, refusing to comply with them.

As a result, the Commission opened infringement
proceedings against Germany for breach of the fundamental
principles of EU law, in particular the principles of autonomy,
primacy, effectiveness, and uniform application of EU law, as well
as failure to respect for the jurisdiction of the European Court of
Justice under Article 267 TFEU. The Commission sent a letter of
formal notice on 9 June 2021 requesting explanations regarding the
BVG's Judgment of 5 May 2020%. The Commission referred to the
order rejecting the enforcement measures adopted by the BVG on
29 April 2021 but deemed that the order did not alter the substance
of the 2020 decision.

Thus, the BVG now essentially subjected the entire Recovery
Plan to its review on constitutionality, stating that the violation of
the democratic principle “appears at least possible”, although not
highly probable.

A new clash is to be expected?” not only between courts (the
CJEU and BVG) but also with EU bodies in the relationship between
supranational and national interests, or rather, between the
interests of the individual Member States and those of the
community of Member States.

The decision must not only be read in the wake of the
precedents of the German Constitutional Court, however.

It is also necessary to consider a very recent article published
jointly by the President of the Austrian Constitutional Court, a
member of the Second Senate of the BVG, the President of the
Constitutional Court of Slovenia, and the former President of the
Constitutional Court of Latvia (now a member of the CJEU)?.

The article clearly states that domestic constitutional courts
must address and solve three main questions. The first regards
transfer review, verifying that the transfer of sovereign powers
under the European Treaties complies with the conditions and
limits laid down in the constitutional systems of the Member States.
The second is the ultra-vires review, ascertaining that the acts of the

26 https:/ /ec.europa.eu/commission/ presscorner/detail /en/inf_21 2743

27 For an Italian perspective on the constitutional clash in Europe see, G.
Martinico and G. Repetto, Fundamental Rights and Constitutional Duels in Europe:
An Italian Perspective on Case 269/2017 of the Italian Constitutional Court and Its
Aftermath, in Eur. Const. Law Rev., 4/2019, 731.

28 C. Grabenwarter, P.M. Huber, R. Knez, 1. Ziemele, The Role of Constitutional
Courts in the European Judicial Network, in Eur. Publ. Law, 1/2021, 43.
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European institutions do not exceed the limits imposed by the
Treaties. The third is identity control, which protects the
fundamental core of national constitutional identity.

In order to overcome possible criticism of the CJEU’s
exclusive competence over the interpretation of the Treaties, the
four authors argue that when the European Court does not exercise
its powers seriously and in full, it is then up to the national courts
to exercise those powers.

As for protecting constitutional identity, the authors propose
introducing a reverse referral for a preliminary ruling, i.e. from the
CJEU to the national courts when the European Court has to rule
on acts that may interfere with national identities.

It should be noted that the national identity clause® is not a
matter solely or mainly for the founding States; apart from
Germany, it is also relevant to other countries that have recently
joined the EU%. On the other hand, the French Conseil d’Etat
(Council of State) has recently rejected the idea that national courts
(supreme or constitutional) can carry out an ultra-vires review of
acts of the European institutions3!.

The fundamental underlying question of the growth of
European integration cannot — and should not — be resolved by
courts.

If one agrees with these premises, it must be concluded that
underlying the conflicts between European bodies and the national
courts is a purely political Gordian knot.

Returning to the challenged decision, the applicants before
the BVG claim that the EU’s Own Resources Decision set up a fiscal
union between the Member States that had not been envisaged in
the Treaties, drawing national budgets into a kind of joint and

2 There is an extensive bibliography on the national identity clause. We merely
refer to E. Cloots, National Identity in EU Law (2015) and, for an Italian perspective,
to G. Di Federico, L'identita nazionale degli stati membri nel diritto dell’Unione
europea. Natura e portata dell’art. 4, par. 2, TUE, (2017).

30 Regarding the Hungarian case, see G. Halmai, Abuse of Constitutional Identity.
The Hungarian Constitutional Court on Interpretation of Article E (2) of the
Fundamental Law, in Rev. of Centrl. East Europ. Law, 1/2018, 23, critically set out
the 2016 Hungarian Constitutional Court ruling that evoked constitutional
identity to justify the non-implementation of the European refugee relocation
scheme.

81 J. Ziller, 1l Conseil d’Etat si rifiuta di sequire il pifferaio magico di Karlsruhe, in
Ceridap, 2/2021 available online https:/ /ceridap.eu/il-conseil-detat-si-rifiuta-di-
seguire-il-pifferaio-magico-di-karlsruhe/ .
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several liability for the next 38 years, considerably reducing the
scope for autonomous budgetary choices.

Leaving aside the desirability (or otherwise) of this
development, and stripping these statements of the exaggerations
and hyperbolic reconstructions used in the application, some
specific aspects call for consideration.

The financial crisis that hit Europe from 2010 onwards3? has
been counteracted (though not with entirely positive results)
through the European Stability Fund, later transformed into the
European Stability Mechanism?3. This mechanism was, and still is,
in place outside the European Union, having been produced by an
international treaty and sets strict conditions for granting loans.

Almost 10 years later, the instrument adopted to respond to
the economic and financial consequences of the COVID-19
pandemic is very different. This time it relies on a decision of the
European Council and an EU Council Decision to decide on new
own resources, increasing the previous ones and authorising the
Commission to borrow on the capital markets on behalf of the EU.

We can welcome the new European response to crises, which
is now timelier and more decisive. However, it is precisely the
evident intrinsic and institutional differences between these
instruments that show an evolutionary path of integration to be
shared by all.

Of course, the temporary and exceptional nature of the
current Recovery Plan plays a fundamental role in maintaining a
difficult balance. However, the dialectic between an ever-closer
union among the peoples of Europe and an ever-wider but less
cohesive3*one will sooner or later have to find common ground, and
this will certainly not be through the activities of one or more
national courts.

Moreover, if the May 2020 emergency mainly concerned
Italy, as Germany had not yet been hit so drastically, which meant
that the 2020 ruling could be interpreted as the expression of a strict
policy towards southern European countries with suboptimal debt

32 M. Ruffert, The European debt crisis and European Union law, in Comm. Mkt Law
Rev., 6/2011, 1777.

3 C. Holer, The European Stability Mechanism: The Long Road to Financial Stability
in the Euro Area, in Germ. Yearb. Int’l Law, 2011, 47.

3¢ On the difficult relationship between unity and difference, with an analysis of
the two opposing visions referred to in the text, see G. della Cananea,
Differentiated Integration in Europe After Brexit: A Legal Analysis, cit. at 3.
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management. Unfortunately, Germany too would be dramatically
affected by the pandemic in 2021.

Thus, the heart of the problem lies precisely in the vision of
the future of European integration and how it is implemented,
which must be clear, explicit and grounded in legislation.

9. Possible developments

It will take some time before the Court decides on the merits.
During this period, the BVG will probably follow the developments
and processes of implementing the various NRRPs closely,
especially that of Italy, which has benefited most from European
funds. Italy also recorded a significant increase in the public-debt-
to-GDP ratio during the pandemic, rising from 135 % in 2019 to an
estimated 160 % by the close of 2021 compared with an average
growth in Europe of about 15 percentage points®.

These are not purely political or economic considerations.
The practical arrangements for implementing the NRRPs —
together with the control methods adopted by the States and
European bodies — may influence the legal configuration of the
Recovery Plan, especially in terms of verifying compliance with
democratic principles and that of the general budgetary
responsibility of the Bundestag as stated by the BVG in its case law.

European Union debts will have to be repaid. In order to
make repayments sustainable, these debts will have to be used to
foster growth: indebtedness must consist of ‘good debt’, not ‘bad
debt’3¢. Therefore, how the resources received are used is crucial not
only on the economic and social levels but also makes the debt plan
legally sustainable. The individual Member States will only have to
respect the planned repayments (approved by each parliament in
accordance with its own constitutional requirements).

If a country misuses the funding it receives from Europe and
does not ensure sufficient growth to support repayment, the
problems will not be purely economic as the other Member States
cannot be required to contribute more than was budgeted for. The
case law of the BVG is adamant on this point, seeing such an

3% The data given are the Commission’s estimates, quoted by Mario Draghi, the
Italian President of the Council of Ministers during his speech at the Accademia
dei Lincei on 30 June 2021.

% President Draghi underlined the distinction between good and bad debt in his
speech to the Accademia dei Lincei, cit. at 35.
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eventuality as a breach of the democratic principle and that of the
German Parliament’s responsibility for the budget.

Moreover, in its judgment of May 2020, which obviously
could not have borne any relation to the funds allocated to address
the outbreak at the time, the Court outlined the coordinates for
possible future verifications of constitutionality regarding new
purchase programmes. The Court expressly stated that “an
assumption of responsibility for decisions taken by third parties
with potentially unforeseeable consequences” would be
unconstitutional®”.

In its judgment of April 2021, despite rejecting the
application for interim measures, the BVG stated that “No
permanent mechanisms may be created under international treaties
which would essentially entail an assumption of liability for
decisions taken by other states, especially if they have potentially
unforeseeable consequences” (§ 85)38. The BVG’s assessment in the
main proceedings revolved around the characteristic of
‘permanence’. It is no coincidence that in the Council Decision on
Own Resources of December 2020, the term “exceptional” occurs
eight times, and the term “temporary” is repeated 16 times in a
summary text of only 12 articles.

10. International loans and their conditions, an example
from the past

The Recovery Plan was preceded by an intense debate in all
Member States, covering the fundamental economic component of
the instrument and any related conditions.

The Recovery Plans adopted by supranational bodies to help
individual States in severe economic and financial difficulties are
certainly not an innovation of the European Union. Suffice it to
recall the work of the League of Nations®°. Regarding the League of
Nations, it may be helpful to mention a successful example of a

87 Judgment of 5 May 2020, § 227.

3 ‘Es diirfen keine dauerhaften Mechanismen begriindet werden, die auf eine
Haftungsiibernahme fiir Willensentscheidungen anderer Staaten hinauslaufen, vor allem
wenn sie mit schwer kalkulierbaren Folgewirkungen verbunden sind’ .

% Still valid on this matter is C. Schmitt, Die Kernfrage desVolkerbundes (1926),
republished in Italian La Societa delle Nazioni. Analisi di una costruzione politica
(2018). More recently, S. Mannoni, Da Vienna a Monaco (1814-1938). Ordine europeo
e diritto internazionale (2019).
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Recovery Plan, not only at the economic level (allowing the
economic recovery of the country that received the loans) but also
and above all at the institutional level, boosting the modernisation
and efficiency of the entire bureaucratic apparatus and thus helping
reduce the costs of the administration while increasing its
efficiency. Ultimately, an efficient public administration is a
fundamental and indispensable prerequisite for a thriving
economy.

The example in question is Austria’s rescue by the League of
Nations after World War I, which allowed the newly formed
republic to recover economically and set up a particularly efficient
administrative system (also thanks to the conditions for the loan).

Indeed, after the war and the dissolution of the Austro-
Hungarian Empire, Austria entered a deep economic crisis with an
exceptionally high inflation rate. In May 1922, slightly under 350
billion kroner in banknotes (Papierkrone) were in circulation, while
there were nearly 600 billion in July, and in August there were over
800 billion kroner in circulation. Wages were paid every 3-4 days
because the purchasing power of the Krone had already halved by
then0.

An enormous loan from an international body was the only
way to deal with this challenging situation, but, to access this
funding, it was necessary to ensure that a series of economic,
financial, and budgetary reforms would be put in place. In addition,
the State’s administrative apparatus had to be reformed as these
factors were inseparable if there were to be a thoroughgoing and
lasting reduction in public expenditure allowing repayment of the
loan.

These considerations — and others of a more political nature
— led to the international treaty known as the Genfer
Reformbeschliisse on 4 October 1922. England, Italy, France, and
Czechoslovakia would act as guarantors so that Austria could
obtain a total loan of approximately 690 million gold kroner
(Goldkrone) from the League of Nations over 20 years*!. With these

40 These economic data are provided by L. Kerekes in Osterreichs Weg zur
Sanierung (1922), Acta Historica Academiae Scientiarum Hungaricae, 1-2/1977, 75 et
seq., esp. p. 78.

41 ]t is not certain exactly how much was disbursed by the League of Nations, but
there is no doubt that Austria received at least 650 million gold kroner. See G.
Strejcek, Vor 90 Jahren flossen Osterreich aus einer Volkerbund-Anleihe rund 650
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guarantees, Austria assumed a number of obligations.

The Awustrian State was required to undertake a
comprehensive economic-financial and budgetary reform,
drastically reducing costs. Furthermore, to reduce expenditure, it
had two years to present Parliament with a comprehensive plan to
reform the administration, simplifying and making administration
and administrative procedures more efficient*2.

To fulfil this duty, in 1924, Austria submitted a package of
laws to streamline its administration. These were passed in 1925,
including the famous Allgemeine Verwaltungsverfahrensgesetz
(AVG), the first general law on administrative procedure. The
origins of the AVG are actually somewhat older#3, as it is based on
the rich case-law of the Austro-Hungarian Empire’s Administrative
Court and the reworking carried out by Tezner*. However, the
final and decisive push to adopt the Law on Administrative
Procedure stems precisely from post-conflict requirements. The
AVG proved to be a straightforward law leading to greater
administrative efficiency®. It proved so effective that it was taken
as a model and transposed into several legal systems.

In this example, the conditions attached to the international
loan helped the beneficiary State recover across the board in terms
of both the economy and its administrative system. Of course,
success of this kind always depends on the type of conditions
envisaged, the clarity and method of laying down such conditions,

Millionen Goldkronen zu. Die folgende Sanierung des Staatshaushaltes brachte aber
keine nachhaltige politische Stabilitit, Wiener Zeitung, 13-14 October 2012.

42 The text of the International Treaty signed in Geneva on 4 October 1922 is very
difficult to find online. A copy of the text is contained in A. Feiler, Das neue
Osterreich, (2015) (unaltered reprint of the original of 1924), pp. 101-118.

43 For a more complete reconstruction of the origins of the 1925 Austrian Law on
Administrative Procedure, please refer to A. Ferrari Zumbini, Alle origini delle
legqi sul procedimento amministrativo. Il modello austriaco (2020).

4 F. Tezner, Das dsterreichische Administrativverfahren, dargestellt auf Grund der
verwaltungsrechtlichen Praxis, Mit einer Einleitung tiber seine Beziehung zum
Rechtsproblem, (1922).

4 Obviously, merit was not only due to the adoption of the law on proceedings.
For example, one of the reforms adopted by Austria to fulfil its international
obligations was the reform of the railways, which started as early as November
1922, separating ownership of the railway network and the railway service
operator (the latter transformed into a company, an economic entity with legal
personality, independent from the State apparatus, since 1923). See S. Solvis, Der
Weg zur Neuordnung der Osterreichischen Bundesbahnen, (1933), esp. pp. 18 et seq.
However, the AVG made up an important part of the overall reform system.
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the monitoring system, and the beneficiary State’s ability to fulfil its
obligations in substance and not merely on paper.
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OF PUBLIC POWER: SMART CONTRACTS AND THE
BLOCKCHAIN AS STEPPING STONES FOR A DIGITAL AND
POLYCENTRIC GOOD ADMINISTRATION?
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Abstract

This article sheds light on two blind spots of the debate on
the automation of administrative decision-making: the impact of
automation on the principles of good administration and the
ongoing decentralization of administrative adjudication in public
procurement and public services through smart contracts and
blockchain. In both fields, public authorities have significant
margins of power and discretion to deliver decisions and establish
who is awarded a contract. We draw two main conclusions from
the analysis. On the one hand, automation does not fit well with the
existing principles of good administration, originally designed to
ensure transparent, proportionate and fair decisions, limit human
discretion, and guarantee that all relevant circumstances were
taken into account. On the other, automation is inherent to the
future of administrative law in any country. The use of blockchain
in particular contains the promise of disrupting the monopoly of
public power and addressing common concerns regarding its
abuse. This article contributes to existing legal scholarship by
offering solutions for a future-proof redesign of public law that is
able to address the challenges of automation and decentralization.

TABLE OF CONTENTS
1. Introduction....... ... 417
2. Automation and public decision-making...........c.ccccceeerieuennnnee. 422

* Professor of Public Law, Director of the MSc in Law, Digital Innovation &
Sustainability at Luiss University, Deputy Director of BILL - Blockchain, artificial
Intelligence and digital innovation Law Lab, and Co-Director of LabGov.City a
Luiss University - Georgetown University Joint Research Lab.

** Full Professor of EU and Comparative Public Law at the Faculty of Law of the
of University of Groningen and Professor of Public Law and Innovation at Luiss
University.

416



IAIONE, RANCHORDAS - SMART PUBLIC LAW

3. How Decentralization as a Further Dimension of Automation

Can Reshape Public POWer...........cccccoeiniiiiinciiniiiicicce 425
3.1. Blockchain and Public Law: Relevance...............ccccco...... 427
3.2. The EU initiative to regulate and promote

the blockchain..........ccoccciviiiniiiniiiiccccce 430

3.3. Automation and Decentralization:
Using Blockchain to Rethink the Monopoly of Power

of Public Administrations............cccccececvveinncincinicnnnne. 433
4. Blockchain - based Public Contracts and Services.................... 435
4.1. Blockchain - based public contracts...........cccccccuvueuinueuennnne 436
4.2. Blockchain - based energy services...........cccccceuvueuinueuennnnee 438

5. The interaction between decentralized automation
and the principle of good administration.............cccceceevvueennnene. 443
6. Conclusion: redesigning public power for automation............. 445

1. Introduction

Administrative decision-making and public services have
faced the daunting challenge of automation for multiple years!. In
the 1980s and 1990s, public authorities employed simple forms of
automation to accelerate the process of making simple bulk
decisions (e.g. calculation of tax returns)?. Nowadays, a growing
number of fields of administrative action, requiring a greater deal
of discretion, have become either partially or fully automated (e.g.
eligibility for social welfare benefits, allocation of students or
professors to schools and universities, evaluation of teachers, public

This article is the result of a long and mutually enrinching intellectual journey
between two colleagues and friends. We are grateful for comments received at
the Max Planck Institute Luxembourg Seminar on Blockchain and Procedural
Law held in January 2020 and at the ICON-S Italian Chapter Florence conference
held in November 2019. While a collaborative effort has led to the joint
production of the research results presented in this article, paragraphs 1, 2 and 6
should be attributed to Sofia Ranchordas, while paragraphs 3, 4 and 5 should be
attributed to Christian Iaione.

1]. Sutcliffe, Welfare Benefits Adviser: A Local Government Expert System Application,
4 Computer Law & Security Rev. 22 (1989); D. Hogan-Doran, Computer Says “No”:
Automation, Algorithms and Artificial Intelligence in Government Decision-Making, 13
J. Jud. Commission of New South Wales 1 (2017).

2 For a thorough analysis of the wide array of uses of automation, and the benefits
and limits thereof, see M. Zalnieriute, L.B. Moses & G. Williams, The Rule of Law
and Automation of Government Decision-Making, 82 Mod. L. Rev. 425 (2019).
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procurement)3. In the United States, a recent report revealed that
45% of the largest federal agencies in the country use or have
experimented with artificial intelligence (Al) and machine-learning
related tools*. While many public services are still not fully
automated, automated tools are increasingly being used to support
decision-making.> Government services, ranging from regulation to
public procurement adjudication, are becoming ‘smarter’ in the
way they operate. However, administrative law has not changed
significantly over the last decades. This field of law remains ruled
by the same laws, principles, and case law that were designed to
address human flaws that could endanger the pursuit of the public
interest (e.g., corruption, nepotism, abuse of power). It remains thus
unclear what a “smart public law” interpreted as a body of public
law dealing with the phenomena of digitalization and automation
of public decision making should look like in order to accommodate
these new smart services and their underlying automation®.

The risks posed by automation have captured more the
attention of scholars than its benefits”. The switch from a paper-
based administration with human decision-makers to automated
systems has been described in the literature as ‘the algorithmic

3 A.E. Waldman, Power, Process, and Automated Decision-Making, 88 Fordham L.
Rev. 613 (2019); R. Binns, Algorithmic Decision-making: A Guide for Lawyers, 25 Jud.
Rev. 2 (2020). For the Italian context and debates on the use of automation, see A.
Simoncini, L’algoritmo incostituzionale: intelligenza artificiale e il futuro delle liberta.
Biolaw J. 63 (2019); A. Simoncini (2019). I soggetti e I'oggetto del patto costituzionale:
U'esperienza italiana, 29 R. General De Derecho Constitucional 1 (2019).

4D.F. Engstrom, D.E. Ho, C.M. Sharkey & M.-F. Cuéllar, Government by Algorithm:
Artificial Intelligence in Federal Administrative Agencies, Report Submitted to the
Administrative Conference of the United States (2020),
https:/ /www law.ox.ac.uk/sites/files/oxlaw/government_by_algorithm_acus
_report.pdf (last visited Sep. 9, 2020).

> A. Simoncini & E. Longo, Fundamental Rights and the Rule of Law in the
Algorithmic Society in A. Simoncini, G. Sartor, G. De Gregorio, O. Pollicino, A.
Reichman & H. Micklitz. Constitutional Challenges in the Algorithmic Society
(2021).

6 See D.A. Zetzsche, R.P. Buckley, D.W. Arner & J.N. Barberis, Regulating a
Revolution: From Regulatory Sandboxes to Smart Regulation, 23 Fordham J. Corp.
and Fin. L. 31 (2017) (describing ‘smart regulation’ as a sequenced set of
‘proportionate’ regulatory responses to identified fintech-driven risks, which
explicit aim to promote financial innovation); C. Coglianese, Optimizing
Regulation for an Optimizing Economy, 4 U. Pa. J. L. Pub. Pol'y 1, 13 (2018)
(describing smart regulation as ‘regulating just enough and in the right ways’).

7 C. Coglianese, Administrative Law in the Automated State, 150 Daedalus 104
(2021).
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state’: A system in which citizens are powerless before
technological advancements, algorithmic biases, state surveillance,
and opaque decision-making procedures®. These accounts of
government decision-making in the algorithmic state rarely focus
on the efficiency gains and the overall balancing of benefits of
automation in the public sector. Nevertheless, in low-trust contexts,
the automation of public contracts can reduce the risk of bad faith,
abuse of powers, and corruption.® In addition, critical accounts of
automation often focus on single values of the rule of law
(transparency, due process, accountability) instead of taking into
account the complete but complex framework of good
administration that guides public authorities in several civil and
common law jurisdictions throughout the world!®. Moreover, the
term “algorithm” encompasses a wide array of more or less complex
forms of automation with and without human agency that are
reshaping administrative law in different ways!!. This article offers
a balanced perspective of automation in the public sector.

We argue that administrative law needs to be rethought to
embrace and promote technical innovation while safeguarding
longstanding values of good administration (efficiency,
transparency, accountability, timely decisions). Automation has a
paradoxical relationship with good administration, and
particularly with transparency: Automation may just as well be

8 E. Kosta, Algorithmic state surveillance: Challenging the notion of agency in human
rights, Reg. & Gov. (2020), E. Loza de Siles, Al on the Algorithmic State of the Nation:
Artificial Intelligence Unleashed and Civil Rights, Duqg. U. Sch. L. Res. Paper No.
2020-1 (2020), https://ssrn.com/abstract=3658630; M. Veale, 1. Brass,
Administration by Algorithm? Public Management Meets Public Sector Machine
Learning, in K. Yeung, M. Lodge (eds.), Algorithmic Regulation (2019),
https:/ /ssrn.com/abstract=3375391, H.-W. Liu, C-F. Lin & Y.]. Chen,
Beyond State v Loomis: Artificial Intelligence, Government Algorithmization and
Accountability, 27 Int’'l ].L. & Info. Tech. 122 (2019). There is an international and
comparative public law research group dedicated to the study of the
‘Algorithmic ~ State”: see IACL-AIDC, https://blog-iacl-aidc.org/iacl-
news/2018/11/4/new-research-group-algorithmic-state-society-and-market-
constitutional-dimensions (last visited Sep. 6, 2021).

9 See M. Zalnieriute, L. Bennett Moses & G. Williams, The Rule of Law 'By Design'?
95 Tulane Law Review 1063.

10 For an analysis of this issue in the Spanish context, see ]J.V. Torrijos, Las
Garantias Juridicas De La Inteligencia Artificial En La Actividad Administrativa Desde
La Perspectiva De La Buena Administracion, 58 Revista Catalana de Dret Puablic 82
(2019).

1 P. Sales, Algorithms, Artificial Intelligence and the Law, 25 ]. Rev. 46 (2020).
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transparency’s best friend or worst enemy. Administrations and
administrative law judges have already started building a body of
case law that could help solve the paradoxical relationship between
transparency and automation. The jury is out, and interpreters are
already dividing themselves between supporters of transparency
first and supporters of efficiency first theories. The digital
transformation of government appears to conflict with the
traditional perception of good administration. Also, transparency is
only a means to an end. Indeed, too much transparency does not
always equal to an adequate protection of procedural rights. This
article shows that the relationship between the potential of
automation, particularly in the context of automation of public
contracts, and the protection of principles of good administration,
such as transparency, is more nuanced than it seems.

This article explores different types of automation employed
for administrative decision-making, including smart contracts for
public procurement and energy services. This Article focuses not
only on Al and automation as such but the broader use of different
technologies that are comprised by the term ‘GovTech’ or digital
technology specifically developed for government services.
GovTech, the industry behind the development of Al, the Internet of
Things (IoT), big data and predictive analytics, has revolutionized
administrative law and promised greater efficiencies, fewer
mistakes, and more accountability and transparency in the
distribution of public services'?. The automation of government
encompasses a wide array of tools such as Chatbots, intelligent
assistants for public engagement, Robo-advisors for civil servants,
smart contracts, and real-time management of traffic information in
smart cities’. Automation in public tenders, for example, allows
public authorities to rank and classify individuals competing in a
tender in order to issue a decision. With natural language-
processing techniques, public authorities can also easily detect

12 For a broader analysis of the implications of the use of digital technology in
administrative decision-making, see M. Bovens, S. Zouridis, From Street-Level
Bureaucrat to System-Level Bureaucracies: How Information and Communication
Technology Is Transforming Administrative Discretion and Constitutional Control, 62
Pub. Admin. Rev. 174 (2002).

13 Z. Engin, P. Treleaven, Algorithmic Government: Automating Public Services and
Supporting Civil Servants in Using Data Science Technologies, 62 Comput. J. 448
(2019).
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irregularities in public tenders'*. Smart contracts enable self-
regulation by algorithms, reduce contracting costs in public
procurement and public services as well as the risk of conflict of
interests!®. Distributed ledger technologies like blockchain reduce
transaction costs, reinforce trust between parties, and create secure
contractual rights.

This article aims to provide a comprehensive overview of the
different ways in which automation is being used by public
authorities. We argue that public law could benefit greatly from
automation as this could ensure that personal interests, friendships,
and animosities are less often taken into account when discretion
has to be exercised. Smart public services could thus in principle be
conducive to more objective and smarter public law. Public
procurement and public services, in particular, are a good example
of fields which can profit from enhanced transparency and
accountability when automated. As smart public contracts are
characterized by a high level of discretion, their use, together with
other digital technologies and electronic platforms, could reduce
the corruption concerns that often plague this field throughout the
world.

The contribution of this article is threefold: First, it offers an
innovative discussion about the potential and shortcomings of
automation in public decision-making, with a specific focus on
automation as a form of decentralization of decision-making. This
occurs mainly when administrative decisions an contracts are
automated using blockchain-based technologies and smart public
contracts. Second, it advances the emerging field of public law and
technology, which seeks to understand the challenges of digitizing
government, employing digital government techniques, and the
relationship between digital technology and the principles of good
administration. More broadly, this article contributes to the
advancement of the position that law should be future-proof and

4 A.C. i Martinez, How Can We Open the Blackbox of Public Administration?
Transparency and Accountability in the Use of Algorithms, 58 Revista Catalana de
Dret Public 13 (2019).

15 P. Sales, Algorithms, Artificial Intelligence and the Law, cit. at 9, 47.
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innovation-friendly'¢, within the limits of the protection of
fundamental rights'’.

This article, though not comparative in its methodology,
draws on the experience of several European countries (Italy, Spain,
the Netherlands, the United Kingdom) with automated decision-
making and smart public contracts. Considering that most Western
countries share similar administrative values as regards good
administration and that digital government is expanding
exponentially, this article’s relevance is not limited to the
jurisdictions analyzed throughout it.

This article is organized as follows. Part II provides an
overview of the different ways in which automation is employed in
automated government decision-making. Part III focuses on
decentralization as the next frontier of automation. Part IV
examines two case studies in which the introduction of blockchain
can exemplify the different dimensions of decentralization. Part V
discusses the interaction between decentralized automation and the
principles of good administration. To conclude the final part delves
into the need to rethink administrative law and the skills or
capabilities necessary to the administrative State so as to embrace
digital and polycentric innovation in the public sector.

2. Automation and Public Decision-Making

This part provides a brief account of how automation is
reshaping administrative decision-making!8. It discusses different
types of automation, providing an overview of the areas within the
public sector in which automation is being embraced, and the
advantages of automating public services and administrative
decision-making. In this part, we consider both fully automated
decisions and semi-automated decisions.

16 5. Ranchordas, M. van “t Schip, Future-Proofing Legislation for the Digital Age in
S. Ranchordas, Y. Roznai (eds.), Time, Law and Change 347 (2020); S. Ranchordas,
Innovation Experimentalism in the Age of the Sharing Economy, 19 Lewis & Clark L.
Rev. 871 (2015).

17 C. laione, E. De Nictolis & A.B. Suman, The Internet of Humans (loh): Human
Rights and Co-Governance to Achieve Tech Justice in The City, 13 L. Ethics Hum. Rts.
263 (2019).

® In the Italian public law scholarship this topic has gained considerable
attention in the last few years. See for instance M. Luciani, La decisione giudiziaria
robotica, 3 Rivista AIC (2018) and T. Groppi, Alle frontiere dello stato costituzionale:
innovazione tecnologica e intelligenza artificiale, Giurcost.Org (2020).
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Automation is currently used both in the public and the
private sector: from retirement funds, the banking sector to welfare
benefits, automated systems have become ubiquitous in decision-
making!. The automation of different fields of administrative
decision-making started decades ago. Different forms of
automation (from simple algorithms to Al and machine learning)
have been used to grant licenses and permits in agriculture and
fisheries, assign students to high schools and universities, and for
traffic regulation?’. The need to decide “in bulk” and within a short
period of time are the common denominators of these fields where
written rules and policies can easily be translated into code to
determine whether an applicant fulfils all the requirements for an
administrative request?!. The automation of government decision-
making is cost-effective, timely, and can promote consistency??.
Indeed, the right to receive an administrative decision within a
reasonable period of time is an important part of the right to good
administration both in national and EU law contexts, (see, for
example, Article 41 of the Charter for Fundamental Rights) which
justifies adopting new tools?.

Automated systems refer to different information
technologies that are designed either to produce measurements or
assessments regarding a particular case, or to make an
administrative decision in lieu of a civil servant?*. While some areas
of decision-making (for example, tax systems throughout the
Western world) are indeed being automated thanks to Al, a large

19 See F. Pasquale, The Black Box Society: The Secret Algorithms that Control Money
and Information (2015).

20 M.K. Kotacz, A. Quintavalla & O. Yalnazov, Who Should Regulate Disruptive
Technology?, 10 Eur. J. Risk Reg. 4 (2019).

21 M. Suksi, Administrative Due Process When Using Automated Decision-Making in
Public Administration: Some Notes from a Finnish Perspective, 29 Artificial
Intelligence & L. 87 (2021).

22 D. Hogan-Doran, Computer Says “No”: Automation, Algorithms and Artificial
Intelligence in Government Decision-Making, cit. at 1, 5.

23 “Every person has the right to have his or her affairs handled impartially, fairly
and within a reasonable time by the institutions, bodies, offices and agencies of
the Union”: Consolidated Version of the Charter of Fundamental Rights of the European
Union (2016), O.]. (C202) 393, art. 41.

24 M. Hong Chang, H. Choon Kuen, Towards a Digital Government: Reflections on
Automated Decision-Making and the Principles of Administrative Justice, 31 Singapore
Acad. L.]. 875, 878 (2019).
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number of public services rely on more simple legal tech systems?.
The majority of public authorities rely on support expert systems
that provide data, rankings, indexes, and other types of preliminary
analyses so as to inform a human decision-maker. ‘Human-in-the-
loop-systems” are thus made by a government employee with the
support of Al. An important and common distinction refers to the
difference between rules-based systems which apply sets of pre-
existing rules and employ decision-trees, and systems that employ
machine learning?¢. The latter is applied to more complex
procedures, as it enables algorithms to learn from historical
datasets, detect patterns, and make predictions. Contrary to expert-
based systems that are written as “if-then” rules, systems powered
by machine learning can result in inscrutable and non-intuitive
outputs?. In the public sector, most automated systems that draw
on machine learning are supervised, that is, the learning algorithm
is shown what a public authority aims to predict or classify and
learns thus by demonstration?®. A machine-learning system can be
re-trained using new data so that models can be adapted and
corrected to changes. While the possibility to continue learning
from data can potentially improve objective decision-making, it
may be detrimental to its procedural guarantees. As Reuben Binns
explains: “a constant flow of new data into a machine learning
system might make it impossible to recreate the conditions
necessary to interrogate an earlier decision (...) as the model [does
not] stay fixed long enough to be assessed”?. Nonetheless, public
sector rules require that information regarding updates of any
system or logbook are archived, so that they can be made public
and scrutinized.

The relationship between AI and administrative law
becomes particularly complex when legal questions rely on
interpreting open textured concepts (‘speech’), do not have one

%5 B. Verheij, Artificial Intelligence as Law: Presidential Address to the Seventeenth
International Conference on Artificial Intelligence and Law, 28 Artifical Intellifence &
L. 181, 186 (2020).

26 C. Hall, Challenging Automated Decision-making by Public Bodies: Selected Case
Studies from Other Jurisdictions, 25 Jud. Rev. 8 (2020).

27 D.F. Engstrom, D.E. Ho, CM. Sharkey & M.-F. Cuéllar, Government by
Algorithm: Artificial Intelligence in Federal Administrative Agencies, Report Submitted
to the Administrative Conference of the United States, cit. at 4, 11.

28 R. Binns, Algorithmic Decision-making: A Guide for Lawyers, 25 Jud. Rev. 2, 3
(2020).

29 ibid, at 5.
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single answer and should thus be answered in a ‘reasonable’ or
‘proportionate’” way, and are susceptible to frequent changes over
time30. As laws are not static and go through complex transitions
due to scholarly and judicial interpretation, it is important to
understand the limits of automation when it comes to the
interpretation of undetermined concepts, as these require a broader
consideration of circumstances and of ongoing changes3!. In the
context of automated systems or risk assessments that support
decision-making, we will often see or fear different interpretations
of the law. The interpretation of vague and indeterminate terms will
be primarily focused on data analytics, and thus bound by past
events in an attempt to predict the future (e.g., if someone has
committed fraud once or belongs to an ethnic group that has abused
the system in the past, the system may flag this individual as a
potential abuser).

3. How Decentralization as a Further Dimension of
Automation can reshape Public Power

Automation in public administration through the use of Al
is not just reshaping the way in which public administrations are
adopting their decisions, but also the very nature of the way they
are performing their functions. In particular, we are interested in
analyzing whether the use of blockchain-based technologies
applied to public contracts and public services can advance a
further, less explored dimension of administrative automation:
decentralization.

Blockchain or distributed ledger technologies (DLTs) are
able to implement decentralization of power in public
administration, allowing empowerment of users and therefore
citizens, not just in terms of their greater involvement in the
decision-making or monitoring/scrutiny function, but also from
the implementation standpoint. The concept of decentralization has
different applications in public law as well as in political economy
studies. Decentralization takes different forms and has the potential

30 B. Verheij, Artificial Intelligence as Law: Presidential Address to the Seventeenth
International Conference on Artificial Intelligence and Law, cit. at 22, 188.

81 D. Hogan-Doran, Computer Says “No”: Automation, Algorithms and Artificial
Intelligence in Government Decision-Making, cit. at 1, 10.
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to modernize administrative law within a framework of open and
collaborative governance®.

From a theory of the state perspective, the concept of
decentralization refers to the allocation of legislative or
administrative functions at the agency, local or regional level. In
countries that are explicitly organized as federal states like, for
example, Germany, local jurisdictions typically enjoy
administrative autonomy. The French constitution mentions the
fundamental principles of the free administration, the competences,
and the revenues of local jurisdictions. The Italian Constitution
establishes the competences of the State and the Regions as well as
formally recognizing municipalities as part of the Republic®.
Decentralization could also refer to organizational solutions or
devolution of discretional powers and choices, as well as
implementation of administrative duties to social organizations
and citizens34.

From a political economy perspective, the concept of
decentralization is not merely treated as a matter of administrative

327, Freeman, Collaborative Governance in the Administrative State, 45 UCLA L. Rev.
1(1997).

33 R. Schwager, The theory of administrative federalism: an alternative to fiscal
centralization and decentralization, 27 Pub. Fin. Rev. 282, 284 (1999). On how cities
use their local self-government rights to compete with each other both in a US
and EU context see also C. laione, Local Public Entrepreneurship and Judicial
Intervention in a Euro-American and Global Perspective, 7 Wash. U. Global Stud. L.
Rev. 215 (2008).

3¢ This is known within the EU legal framework as the so-called principle of
horizontal subsidiarity: see Christian laione, The Tragedy of Urban Roads: Saving
Cities from Choking, Calling on Citizens to Combat Climate Change, 37 Fordham Urb.
L.J. 889 (2010); A. Estella, The EU Principle of Subsidiarity and Its Critique (2002); E.
Arban, Re-centralizing subsidiarity: Interpretations by the Italian Constitutional Court,
25 Reg. & Fed. Stud. 129 (2015). In the U.S. literature, this approach towards
decentralization was particularly relevant in local services, on which see G. Frug,
The City as a Legal Concept, 93 Harv. L. Rev. 6 (1980), and the implementation of
the federal urban renewal programs of the 1960s, on which see H. Hallman,
Neighbourhood Control of Public Programs185-86, 202-04 (1979). For a critique of the
effectiveness of the participation elements in those programs, see J. Bellush, M.
Hausknecht, Urban Renewal: People, Politics and Planning 274-311 (1967); J.H.
Strange, Citizen Participation in Community Action and Model Cities Programs, 32
Pub. Admin. Rev. 655 (1972). For a discussion on the success of the New York
City public school decentralization, see M. Gittell, School Governance, in C.
Brecher, R.D. Horton (eds.), Setting Municipal Priorities (1981). On the relationship
between decentralization and subsidiarity, see A. Breton, A. Cassone & A.
Fraschini, Decentralization and Subsidiarity: Toward A Theoretical Reconciliation, 19
U. Pa. J. Int'l Econ. L. 21 (1998).
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choice, but it is indeed conceived as a tool to achieve efficiency,
encouraging development and innovation (especially when used to
empower local authorities)®. In institutionalist-centered
approaches to public economy, decentralization was conceived as
the result of a polycentric organization of administration. The
government is hereby envisioned as an arena in which a
multiplicity of public authorities engages in a polycentric process
of self-governance3. Scholars supporting this approach claim that
it would resolve some of the inefficiencies that the administrative
state often encounters, especially in the provision of local services,
when guided by concerns of exploitation of economies of scale and
internalization of externalities, that are often not taken into
consideration by the allocation of functions based on administrative
delineation of jurisdictional boundaries®”.

The technology literature has more recently showed that
there is indeed a strong connection between automation and
decentralization, explaining that emerging technologies such as
DLTs and blockchain can indeed lead to a new industrial standard
defined as industry 4.038.

In this part, the article will show how this further dimension
of automation can take place through the use of blockchain in the
public sector, and in particular through its implementation in
public procurement and the provision of public services such as
energy services.

3.1 Blockchain and Public Law: Relevance

To understand the legal implications of the use of
decentralizing administrative functions through blockchain and
DLTs, we first have to briefly introduce what they are and what
their application to the public sector implies.

The blockchain utilizes DLTs to store information verified by
cryptography among a group of users, which is agreed through a

3 R.C. Schragger, Decentralization and Development, 96 Va. L. Rev. 1837 (2010).

% R.E. Wagner, Self-governance, polycentrism, and federalism: recurring themes in
Vincent Ostrom’s scholarly oeuvre, 57 J. Econ. Behav. Organ. 173 (2005).

87 V. Ostrom, The Meaning of Democracy and the Vulnerability of Societies: A Response
to Tocqueville’s Challenge (1997); see also V. Ostrom, C.M. Tiebout & R. Warren,
The organization of government in metropolitan areas: a theoretical inquiry, 55 Am. Pol.
Sci. Rev. 831 (1961).

38 A. Sulkowski, Industry 4.0 Era Technology (Al Big Data, Blockchain, DAO): Why
the Law Needs New Memes, 29 Kan. J. L. & Pub. Pol’y Online 1 (2019-2020).
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pre-defined network protocol®. The validation of the information
provided and of the transactions is operated by different and
independent nodes, without the control of a central authority, thus
diminishing the role of intermediaries.

The blockchain can be described as a public or private
database that can store and exchange tangible and intangible goods
in a decentralized way, where nodes operating from different
computers can send, receive, store information and value. What
makes it decentralized and safe at the same time is the fact that the
dataset is run and updated by a network of participants, operating
from different computers, but interconnected. First of all, every
transaction that is initiated on the blockchain is recorded (and then
made immutable, the immutability being secured through
cryptography), and can proceed only when the rest of the network
ratifies the validity of the transaction, on the basis of the pact
transactions taking place on the blocks*). The blockchain
technology could be used as the baseline for smart contracts in the
public sector, especially in public procurement and public
services*!.

The concept of smart contract was first introduced in 1996,
before the diffusion of blockchain terminology in legal studies*2.
We can define a smart contract as a computer transaction protocol
based on a DLT technology such as the blockchain, that executes,
automatically, the terms of a contract written in a programming
language (code) and embedded into the software itself. The parties
define traditional contractual clauses, but the execution can happen
without the need for intermediaries such as procurement officials,
civil servants, strategic consultants or legal experts, and it protects

% For a thorough introduction to blockchain and its legal implications, see A.
Wright, P. De Filippi, Blockchain and the Law: the Rule of Code (2018); for an
examination of how the blockchain can replace certain legal transactions through
decentralized and disintermediated services, such as, for example, registration of
marriage, see M. Swan, Blockchain: Blueprint for a New Economy (2015). Others
have suggested that blockchain is in fact a legal institution that can function
better than existing rules in certain legal domains, for instance in the case of
protection of property rights in the digital realm: see G. Ishmaev, Blockchain
technology as an institution of property, 48 Metaphilosophy 5 (2017).

40 M. Corrales, M. Fenwick & H. Haapio, Digital Technologies, Legal Design and the
Future of the Legal Profession, in M. Corrales, M. Fenwickhand & H. Haapio (eds.),
Legal Tech, Smart Contracts and Blockchain 10 (2019).

41 N. Fabrizi-Racine, La blockchain: (R)évolution d’Etat?, 49 La Semaine Juridique:
Administrations et Collectivités Territoriales (2017).

42 N. Szabo, Smart Contracts: Building Blocks for Digital Markets, 16 Extropy (1996).
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both parties from the risk of malicious exceptions or other kind of
abuses, which included, in the case of public smart contracts, the
risk of delays, corruption, and other crimes against public
administration*.

So far, blockchain has been employed mostly for its digital
financial asset applications, mainly criptocurrencies*, but public
institutions all over the world are also investigating the possibility
to use blockchain for the public sector#>. The blockchain can be used
for several legal transactions in which the government or the
administration is involved, for instance to carry out voting?#; to
implement the provision of public services in fields such as
healthcare?’; to keep registry, inventory and to exchange any type
of physical and intangible/ digital assets.

An example is the case of Norway. The Norwegian Tax
Administration Agency experimented with blockchain to secure
documents and make them immutable. The Norwegian Labour and
Welfare Administration also conducted a trial, applying the
technology to allow social security recipients to register a new
address. In both cases, the technology’s limitations came to the fore:
in the first instance, the immutability of the blockchain raised
concerns in terms of citizens’ privacy and right to be forgotten, that
must be enforced by the administration. In the latter case, the
administration concluded that the technology was not necessary.
Blockchain responds to the need of a plurality of involved parties
with limited trust between each other, but in the case where one of
the parties involved (the administration) has control over the
access, simpler technologies are available*s. The use of blockchain

43 S.N. Sanchez, The Implementation of Decentralised Ledger Technologies for Public
Procurement: Blockchain Based Smart Public Contracts, 14 Eur. Procurement & Pub.
Priv. Partnership L. 180, 186 (2019).

* M. Finck, Blockchains: requlating the unknown, 19(4) German Law Journal, 665-
692 (2018).

4 ].B. Auby, Le droit administratif face aux défis du numeérique, 15 Actualité Juridique
Droit Administratif 835 (2018).

4 F. Casino, T.K. Dasaklis & C. Patsakis, A systematic literature review of blockchain
-based applications: current status, classification and open issues, 36 Telemat. Inform.
55, 81 (2019).

47 The OECD blockchain primer, http://www.oecd.org/finance/OECD-
Blockchain-Primer.pdf (last visited Sep. 9, 2020).

48 S, Olnes, A. Janses, Blockchain Technology as infrastructure in the public sector: an
analytical framework, Proceedings of the 19t Annual International Conference on
Digital Government Research: governance in the data age, art. 77, 1-10 (May
2018).
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for the public sector represents, for some, the ultimate and more
advanced stage of decentralization of the State, resulting in public
policies and services managed directly by citizens. However, some
have highlighted the risk that the use of blockchain technology to
neutralize the State brings, for example, the risk of exposing
administrative functions to capture by corrupt individuals or
discriminatory market rules®.

Among the public authorities that are experimenting with
blockchain, the EU Commission is also taking initiative. As we will
see in the following paragraph, the EU is on the one hand
promoting pilot projects or research and innovation projects that
generate use cases of blockchain applications to the public sector,
while on the other hand directly contributing to the development
of an infrastructure that can support blockchain applications that
are interoperable across countries. The EU is also promoting
guidance to avoid a fragmented and uncontrolled regulation of
blockchain-based public services. The article will now explore the
emerging academic discussion and policy practice of blockchain
applications to core functions of administrative law such as public
procurement and energy provision.

3.2 The EU initiative to requlate and promote the blockchain

The EU has taken the initiative to support the development
of cross-border blockchain infrastructures applied to public
services, and the interconnections between the blockchain and the
EU legal framework>®.

The EU supports the creation of a body of knowledge on
blockchain and the law by funding theoretical and applied research
that generates pilot projects on the legal implications of the use of
blockchain for public services. Use cases of the application of the
Blockchain to public services were developed through EU-funded
research and pilot projects, for example in Amsterdam and
Barcelona. These use cases, focused on citizen sovereignty of data
enabled by Blockchain technologies, highlight the opportunities
and legal challenges presented by the use of blockchain at the urban
level>.

49 M. Atzori, Blockchain technology and decentralized governance: is the State still
necessary?, 6 J. Gov. & Reg. 45, 62 (2017).

50 See M. Finck, Blockchain Regulation and Governance in Europe (2018).

51 The pilots were developed through the Horizon 2020 DECODE project.
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The City of Amsterdam experimented with “Gebiedonline”,
an open source platform to connect neighborhood residents while
protecting their privacy®?. The platform adopted a system of
attributes-based verification that ensures a high level of data
ownership®. The city of Barcelona experimented with two pilots>4.
The first was the “Digital Democracy and Data Commons” pilot, a
participatory process designed to test a blockchain technology for
improving the City’s digital participation platform, Decidim, by
improving the user’s control over their data, as well as the
transparency in citizen petitions. The pilot also had a broader policy
uptake of stimulating a deliberative democracy process, wherein
city residents could discuss alternative visions, networks and
practices on citizens” data.

The second pilot was focused on implementing an Internet
of Things application of Citizen Science Data Governance. It would
enable communities to support IoT data gathering and allow them
to control the sharing of information that they produce and
contribute to managing. The two pilots were connected by a
platform, BarcelonaNow, that was built to combine crowdsourced
data from city residents with City-owned open data and dataset
produced by external service providers. Users have the chance to
mine the data, compose and share it through user-friendly custom
visualization tools, in a privacy-aware digital environment.

The EU is also directly involved in the development of a
public blockchain infrastructure; within the European Blockchain
Partnership (EBP) is a cooperation between the European
Commission, all EU Member States and some countries of the
European Economic Area®, working to deliver a European
Blockchain Services Infrastructure (hereinafter: EBSI)%®.

52 Gebied online, https:/ / gebiedonline.nl/ (last visited Sep. 8, 2020).

5 DECODE, Final Report on Pilots Amsterdam and sustainability plans (2019),
https:/ /decodeproject.eu/publications/ final-report-pilots-amsterdam-and-
sustainability-plans (last visited Sep. 8, 2020).

54 DECODE, Final report on the Barcelona pilots, evaluations of BarcelonaNow and
sustainability plans (2019), https://decodeproject.eu/publications/final-report-
barcelona-pilots-evaluations-barcelonanow-and-sustainability-plans (last visited
Sep. 8, 2020).

5 Declaration on Cooperation on a European Blockchain Partnership (2018),
https:/ /ec.europa.eu/newsroom/dae/document.cfm?doc_id=50954 (last
visited Sep. 8, 2020).

5 CEF Digital Connecting Europe, Introducing the European Blockchain Services
Infrastructures,
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The EBSI aims to become a standard infrastructure that all
EU public administrations, and potentially any business or
organization, can use to launch public services or applications. The
EBSI will be a completely decentralized system; every Member
State will run its own set of nodes. The EBSI provides the baseline
infrastructure of blockchain nodes at EBP / Member State level and
the central services. The same infrastructure can be reused for
different applications, namely “use cases”. The initiative started in
2019 with four use cases of blockchain-based public services: 1)
notarization; 2) diplomas - user-based management and control of
education credentials, reducing the verification costs for both
citizens and institutions, application to generate trusted digital
audit trails, automate compliance checks and data integrity proof;
3) European self-sovereign identity creating a standardized identity
format that citizens can use to have their identity controlled across
borders with a high level of security and privacy protection; 4)
trusted data sharing using blockchain technology to store and share
data among customs and tax authorities.

The use cases of blockchain-based public services tested in
the first phase of implementation of the EBSI can easily be
implemented in different contexts wusing basic blockchain
technology already existing on the market. To enable the delivery
of more demanding services, the development of a complex service
infrastructure that is compliant with the EU legal framework is
necessary. Therefore, in 2019, the EC, leveraging on the work of the
EBP, has initiated a pre-commercial public procurement (PCP)
process to develop a service infrastructure based on a distributed
ledger or blockchain solution, that could be adopted by all countries
in the EU to enable them to offer advanced and cross-border
blockchain services to citizens, businesses and public
administrations. The aim of the PCP is to trigger the co-creation of
a novel, use-case based infrastructure compliant with the EU legal
framework (the GDPR Regulation, the eIDAS Regulation, the NIS
Directive)®’.

Beyond the EU-level activities, EU countries are already
implementing legislation to promote and regulate the use of

https:/ /ec.europa.eu/ cefdigital /wiki/display/ CEFDIGITAL/ebsi (last visited
Sep. 8, 2020).

57 European Blockchain Pre-Commercial Procurement, Prior information notice, 2019/S
241-590329, https:/ /ted.europa.eu/ TED/notice/udl?uri=TED:NOTICE:590329-
2019:TEXT:EN:HTML (last visited Sep. 8, 2020).
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technologies that enable decentralization such as Blockchain and
their legal applications, in particular smart contracts. A prominent
example is the Italian legislation on smart contracts, contained in a
law for simplification approved in 2019 that recognizes DLTs,
blockchain technology and smart contracts as valid legal tools able
to produce and store valid legal documents®8. The EU is willing to
provide standard rules and guidance, since the proliferation of
national legislations without coordination at the EU level could, of
course, lead to a fragmented legal framework and potentially
hamper the diffusion of blockchain-based public services, and this
could, in turn, harm the implementation of good administration at
the EU-level, resulting in a situation in which different countries
offer different levels of good administration in terms of blockchain
use®.

3.3 Automation and Decentralization: Using Blockchain to
Rethink the Monopoly of Power of Public Administrations

DLTs, blockchain and public smart contracts can be
potentially disruptive for administrative law because they allow the
principle of decentralization to be implemented at an advanced
level. We argue that the use of technologies for automation are
capable of pushing decentralization to the point of restructuring the
power dynamics of public, private and civic actors, not just in
administrative decision-making but also at the level of performing
the administrative functions.

One example of the advanced application of disruptive,
advanced technologies is the application of blockchain to data
governance. Within this field, public policy and legal scholars have
argued that decentralization technologies can and should be used
to implement different ownership and governance models of data
and digital infrastructures that are able to empower citizens. The
creation of decentralized forms of collective ownership of digital
platforms, as well as establishing a role for citizens in the definition
of and data property regimes, would be critical to improve the

5 Law no 12 of Feb. 12 209, Art. 8 [Italy].

5 L. Courcelas, T. Lyons & K. Timsit, EU Blockchain Observatory and Forum 2018-
2020: Conclusions and Reflections (2020),
https:/ /www.eublockchainforum.eu/sites/ default/files/reports/report_concl
usion_book_v1.0.pdf (last visited Aug. 5 2021).
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democratic responsiveness of data policies®. Within this
framework, blockchain technologies would be used to empower
forms of commons-based peer production based on digital
sovereignty®l.

An attempt to implement a similar form of digital
sovereignty was the Sidewalk Labs’ proposal to establish an
independent civic data trust which would control and govern all
urban data as part of its Quayside Waterfront smart city project in
Toronto. The project ultimately failed, due to privacy concerns
raised about the tool and the strong resistance from the city
residents®?. Nevertheless, the project raised the possibility that,
guided by urban authorities, urban citizens could produce, access
and control their data, and exchange contextualized information in
real-time through institutional co-governance platforms that could
ensure confidentiality and accountability. Especially when
facilitated by blockchain-based tools, a data trust has the potential
to empower local communities by giving them control, not just over
the privacy settings related to the access and use of the data that
they provide to the platforms and that they produce by using them,
but also over the use of the economic revenues and the value
produced by the use of their data. Since the underlying
technological infrastructure on which tech companies rely is often
publicly funded, and the data that makes these businesses
profitable is collectively produced, economist Mariana Mazzucato
has argued for the creation of a public repository that could sell data
to companies rather than the other way around®.

The risks related to lack of transparency, privacy concerns,
and other potential distortions related to the technological
innovations in the process resulting from the use of automation
technologies to involve citizens, should be addressed by specific
policies designed for this purpose. As an example, one relevant
policy uptake of the pilots on blockchain for data sovereignty

60 F. Bria, Public policies for digital sovereignty, in T. Scholz, N. Schneider (eds.),
Ours to Hack and to Own: the Rise of Platform Cooperativism, A New Vision for the
Future of Work and a Fairer Internet 218 (2016).

61Y. Benkler, The Wealth of Networks: How Social Production Transforms Markets and
Freedom (2006).

62 M. Mazzucato, Let’s make private data into a public good, MIT Technol. Rev. (2018),
https:/ /www.technologyreview.com/2018/06/27/141776/lets-make-private-
data-into-a-public-good/.

63 E.P. Goodman, J. Powles, Urbanism Under Google: Lessons from Sidewalk Toronto,
88 Fordham L. Rev. 457 (2019).
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carried out by the City of Barcelona, was their impact on the ethical
digital standards set up by Barcelona Chief Technology Office
(CTO)%*. These standards include new “data sovereignty”
procurement clauses integrated in public procurement contracts.
The clauses mandate the city providers to give back the data they
gather to deliver the service to the city hall. This is an example of
the building of a data commons as a social infrastructure. This data
will enable the City to build future smart public services. The terms
and conditions for data access and sharing are set by citizens
themselves and they will keep control over data once shared. The
data will remain open to local companies, cooperatives and NGOs
that can build data-driven services®.

4. Blockchain - based Public Contracts and Services

The previous paragraph outlined data governance as a
benchmark example of how blockchain technology is currently
being experimented with, and used, as a tool to implement
disintermediation and decentralization of data governance and
privacy protection at the city level. Data governance is a broad,
cross-cutting issue that involves the protection of citizens” privacy.

The application of blockchain in sectors of public law in
which decentralization and disintermediation could raise similar
concerns in terms of accountability and rule of law, and would
require innovations in the legal framework, is stimulating an
academic discussion, although the legal and policy practice is less
developed.

In the following paragraphs, we will analyze two, less
advanced, applications of blockchain technologies that, by
introducing the possibility for citizens/local communities to have a
role in the design, implementation, provision, monitoring and
revenue-sharing of public services, are potentially capable to
produce a disruptive effect on administrative functions that are at
the core of administrative law and of good administration: public
procurement and energy provision.

At the EU level, as well as in some national governments, as
the cases will show, there is a growing interest in the possibility of
adopting blockchain for public procurement. We aim to highlight

64 City of Barcelona, Ethical Digital Standard: A Policy Toolkit,
https:/ /www .barcelona.cat/digitalstandards/en/ (last visited Sep. 8, 2020).
65 DECODE, Final Report on Pilots Amsterdam and sustainability plans, cit. at 49, 8.
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the potentialities (especially in terms of structuring opportunities
for a proactive role of citizens in the process) and limitations of the
use of blockchain for public procurement, an area where significant
legal restrictions and obstacles towards decentralization of power
exist.

We also aim to show advanced decentralization and
disintermediation features of blockchain technologies through the
case of energy provision, where existing cases of renewable energy
communities are able to clearly demonstrate some of these features.

4.1 Blockchain — based public contracts

In public procurement, the use of automation is crucial, as it
reduces the risk that contracting decisions will be invalidated due
to conflict of interests, bad faith, or overlooking exclusion criteria®.
Procurement for innovation has been thus far one of the few
exceptions to an explicit legal effort in public law to facilitate
innovation. The literature on urban innovation, in particular, points
to innovative procurement practices overcoming the traditional
public-private partnership model of long-term innovation for
public infrastructures and provision of services®”. A move towards
partnerships that involve civic society actors, city residents, and
local communities starting from the pre-procurement phase would
allow the risk of investing in innovative services and infrastructures
to be shared amongst multiple actors. Besides, introducing end-
users in the procurement process allows the development of
collaborative and innovative solutions targeting local challenges
and needs. The Urban Agenda Partnership on Innovative and
Responsible Procurement has tapped into the potential of these new
forms of partnerships, that have been defined as public-private-
people®®, or public-community partnerships, by analyzing new

¢ D. Hogan-Doran, Computer Says “No”: Automation, Algorithms and Artificial
Intelligence in Government Decision-Making, cit. at 1, 5-6.

67 P. Marana, L. Labaka & ]J.M. Sarriegi, A Framework for Public-private-people
Partnerships in the City Resilience-building Process, 110 Safety Sci. 39 (2017); see also
C.O. Cruz, ]. M. Sarmento, Public-Private Partnerships and Smart Cities, 19 Network
Industries Q. (2017).

68 S.A. Ahmed, SM. Ali, People as partners: Facilitating people's participation in
public-private partnerships for solid waste management, 30 Habitat International 781
(2006); see also R. Mantysalo, From Public-Private-People Partnerships to Trading
Zones in Urban Planning, in G. Concilio, F. Rizzo (eds.), Human Smart Cities (2016);
S.T. Ng, JM.W. Wong & KK.W. Wong, A public private people partnerships (P4)
process framework for infrastructure development in Hong Kong, 31 Cities 370 (2013).
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institutional, legal, and 