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Abstract

Reproductive technologies and surrogacy can be seen as a
new legal knot for Russian law. Being at the intersection between
constitutional, family, civil, administrative and tax law, surrogacy
creates a real problem for the legislator. Moreover, surrogacy
practices are strongly interrelated with moral issues and cultural
patterns. This article deals with some aspects of the complex issue
of surrogacy. It focuses on developments in Russia in particular,
and discusses them from the perspective of public comparative
law. The article examines how Russian law, Russian jurisprudence
and Russian morals and ideology are dealing with the new legal
phenomenon of surrogacy. It argues that legal principles should
be harmonised and clear legal priorities should be set in order to
ensure the appropriate level of protection of the best interests of
the child, parties in national and international surrogacy contracts,
and the interests of public order. The article starts by briefly
introducing some essential aspects of new reproductive
technologies and surrogacy and the notions involved together
with a brief comparative review of the international legal
regulation of assisted reproduction. It then turns to the current
situation in Russia, discussing legal definitions and such issues as
surrogacy contracts, the legal position of the child, parental rights,
registration of the child and disputes over parental rights. The
level of legal certainty and human rights standards in surrogacy
arrangements are pressing issues in the legal regulation of
surrogacy. To illustrate this, the article refers where possible to
related case law. Finally, it touches on ethical issues and the
‘morality” of surrogacy arrangements, discussing the ideological
underpinning of public discourse on surrogacy in Russia.
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1. Introduction

1.1. Context and contribution

This article focuses on legal, cultural and moral responses
to surrogacy in Russia and discusses divergent approaches to new
reproductive technologies in a comparative perspective. The
article examines how Russian law, Russian jurisprudence and
Russian morals and ideology are dealing with the new legal
phenomenon of surrogacy.

Being a destination for ‘surrogacy tourism,” Russia is as a
matter of course involved in the transnational regulation of
surrogacy in Europe and worldwide. As a member of the Council
of Europe, Russia has an obligation to ensure an effective
application of the Council of Europe’s legal instruments at the
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national level and to harmonize national law with the principles
developed by the European Court of Human Rights. The article
studies how Russia has reflected on approaches taken by other
European states and by the European Court of Human Rights, in
particular providing some examples of how the Paradiso &
Campanelli case has influenced national discussion on new
reproductive technologies and surrogacy.

To provide the context for contemporary views on
surrogacy in Russia, it is important to clarify some background
information. The literature cited in this article represents the range
of views on new reproductive technologies in Russia. The
references made exemplify different positions and reflect the
overall heterogeneous picture. Being relatively new fields,
surrogacy and assisted reproduction are traditionally discussed by
family law scholars, and more recently by scholars working in the
area of bioethics and medical law.! However, the specifics of new

*Dr. Ekaterina Mouliarova graduated from the Moscow Lomonosov State
University and holds a PhD degree in Law from the University of Regensburg
in Germany. She is currently a Johan Falck Fellow at the Swedish Collegium for
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1 E. Grigorovitch, Iskustvennoje oplodotvorenie I implantazija embriona
[VickyccTBeHHOe OIUIOOTBOpeHMe W WMIDIaHTalysl SMOpMOHa dYesloBeKa]
Aproped. mmc. ... kaHO. opud. Hayk. M., 1999; V. Maslyakov, N. Portenko,
Zakonodatelnoje  requlirovanie  surrogatnogo materinstva  [3aKoHo#aTeIbHOE
peryiaupoBaHue CypporatHoro MaTtepwmHcTsal/ /"Memymymckoe mpaso”, 2016,
N 5 V. Momotov, Bioetika v kontekste zakonodatelstva I pravoprimenenija
.Surrogatnoe  materinstvo[buosTnKa B  KOHTeKCTe 3aKOHOAATEIbCTBA U
HpaBolpVMeHeHNs (CypporaTHoe MaTepmHCcTBO)] // Lex russica. 2019. N 1. C.
29 - 39; E. Burdo, 1. Garanina, Problemy vydelenija reproduktivnah prav cheloveka v
rossijskom prave [IIpoOreMbl BBIIEIEHWMS VHCTUTYTa PeHpPOLyKIVBHBIX IIpaB
JesloBeKa B pOCCUVICKOM IipaBe destoBeka] // Ilpobernsr B poccurickom
sakoHomaTenecTtBe. 2015, N 5. C. 61 - 68; O. Balashov, Iskusstvennoje
oplodotvorenije. Chto dumajt pravoslavnyje. [VIcKyccTBeHHOe OIUIONOTBOPEHMIE:
YTO AyMAalOT IIpaBociIaBHbIe // GMO3TMKa: IIpUMHLMIIBIL, HIpaBiula, IPodsIeMsl. ]
M.: Ilporpecc Tpamymisa, 1998. C. 147 - 153; A. Pestrikova, Obyzatelstva
surrogatnogo  materinstva  [OOs3aTelIbcTBa  CyppOraTHOIO  MaTepUHCTBA]:
Aproped. muc. ... kagn. opua. Hayk. Camapa, 2007; N. Sedova, Pravovoj status
bioetiki v sovremennoj Rossii [[IpaBoBovt craTyc OMOSTMKNM B COBpeMeHHOV
Poccvm] // Menmumsackoe 1ipaso. 2005. N 1. C. 11 - 15; J. Sergeev, J. Pavlova,
Problemy pravovogo regulirovanija ART [I[IpoGriemMbI TpaBoOBOTO peryIMpoBaHs
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reproductive technologies are often mentioned but not thoroughly
critically assessed.? Only very few Russian scholars specialize in
surrogacy law® and therefore have expertise in factual questions
about surrogacy or surrogacy law. Moreover, the issue of
surrogacy is somewhat insufficiently treated by legal scholars
active in the field of European and international law.* Recently,
more has been written on comparative approaches to surrogacy in
the states of the former Soviet Union, like Belorussia and
Kazakhstan.’

This situation can be primarily explained by the fragmented
nature of legal regulation. The actual laws in force regulate some
technical aspects of new reproductive technologies in detail like,
for example, the medical procedure itself, the list of required tests
and record keeping. However, legal regulation still features too
many lacunae with regard to the legal relationship between the
parties in a surrogacy arrangement, the legal position of the child
and so on.

Due to insufficiently detailed regulation, many legal
scholars apparently treat surrogacy arrangements as new area of

HpPVIMEHEHVSI METOIOB BCIIOMOTATe/IbHBIX PelpOLyKTMBHBIX TexXHOIoruv] //
Mepymmackoe ripaso. 2006. N 3. C. 3 - 8.

2 For example, the classics of family law, like, Family Law [CemertHoe paso] /
BM. Gongalo, P. Krasheninnikov, L. Miheeva moxm pen. ILB.
Kpamennuavkosa. 3-e n3m,, mepepab. 11 gom. M.: CratyT, 2016; or A. Nechaeva,
Family Law [CemenHoe npaso]. M.: IOpucrs, 2008; O. Rusakova, Family Law
[Cemerttoe tipaBo]. Dxemo; Mocksa; 2010.

3 For example, T. Borisova, Surrogatnoe materinstvo v Rossijskoj Federazii
[CypporarHoe MaTepuHcTBO B Poccurickont Demeparmin: pobieMbl TeOpuit 1
npaktvki:] Mosorpadpmsa. M.: Ilpocnext, 2012; E. Mitryakova, Pravovoje
requlirovanie surrogatnogo materinstva v Rossii [[IpaBoBoe perynmposaHue
cypporatHoro MarepuHcTBa B Poccuir] Aproped. muic. ... KaHI. I0pWI. Hayk.
Tromens, 2006; E. Ivaeva, Problemy realizasii konstituzionnyh prav cheloveka v
Rossijskoj Federazii na primere surrogatnogo materinstva [[IpobieMsl peamvsanvm
KOHCTUTYLIVIOHHBIX IIpaB uesioBeka B Poccurickon depepanyumy Ha npuMepe
cypporarHoro MarepuHcTsa:] . ... KaH. 'opwi. Hayk. M., 2004.

4 A. Soltsev, A. Koneva, Mezhdunarodnye obyazatelstva Rossii v sfere zashity prav
detej [MexnmyHaponHere obssarenibcrBa Poccnmickonr ®Pemepammit B cdhepe
3alIMTHL IIPaB JIeTeVl B CBeTe HesITelIbHOCTY MeXIyHaPOIHBIX YHUBEPCAUIBHBIX
PerMOHATIBHBIX KOHTPOJIFHBEIX OPTaHOB II0 IIpaBaM 4ertoseka] // Eppasurickmit
ropupmdecku xypHair. — 2013. — Ne 10. — C. 38-42.

5 K. Zhirikova, Opyt stran SNG v pravovom regulirovanii surrogatnogo materinstva
[Ombrr  crpar CHIT B 1paBOBOM  perylmMpoOBaHWM  CyppPOraTHOIO
MarepuHcTBa]/ / "Poccumitckas rocturys', 2018, N 11.
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civil law, discussing surrogacy contracts in relation to service
contracts.® Despite the deficiencies in regulation, ART clinics offer
contracts with different levels of elaboration and so legal practice
in the field is growing.

Contemporary views on surrogacy are being discussed by
scientists from other disciplines, including ethics, religion,
demography and anthropology.”

New case law emerging in the context of new reproductive
technologies will be discussed where possible.

1.2. Main definitions

In vitro fertilization and embryo transplantation are
defined by the World Medical Association® as a medical technique
which is available for the treatment of infertility. It has the
potential to benefit both individual parents and society generally,
not only through the alleviation of infertility but also through a
possible avoidance of genetic disorders and by enhancing
fundamental studies on human reproduction and contraception. A
surrogate mother, as defined by the World Medical Organization,
is a woman who carries a pregnancy resulting from third-party
oocytes and sperm with the intention or agreement that the
offspring will be brought up by one or both of the individuals who
produced the oocytes and sperm.® A surrogacy arrangement is

6 I. Shapiro, Sravnitelno-pravovoj analiz uslovij dogovorov o pravovom materinstve I
vozmezdnogo okazanija uslug [CpaBHWUTeIBHO-IIPABOBOV aHAIN3 YCIIOBUN
OOTOBOPOB  CYyppOraTHOrO  MaTepMHCTBA ¥  BO3ME3JHOIO  OKas3aHWA
yciyr]/ /"CemertHoe w1 xwniiHoe mpaso", 2018, N 3.

7 O. Savvina, Vlijanije reproduktivnogo turisma na zakonodatelstvo [BrmistHue
"penrpolyKTMBHOrO  Typu3Ma' Ha  3aKOHOJATEIbCTBO,  PperyJupyollee
cypporarHoe MaTepmHCcTBO] //"Lex russica", 2018, N 2; N. Sedova, Vse zakona
byli kogda-to normami morali [Bce 3aKOHBI Korma-To ObUIVI HOpMaMIM MOPaIN, HO
He BCe MOpaJIbHble HOPMBI CTaHOBATCS 3aKoHamu |/ / Buoatmka. 2009. N 1. C.
37-42.

8 WMA Statement on In-Vitro Fertilization and Embryo Transplantation,
adopted by the 39th World Medical Assembly Madrid, Spain, October 1987 and
rescinded at the WMA General Assembly, Pilanesberg, South Africa, 2006.
Available at: https:/ /www.wma.net/ policies-post/ wma-statement-on-in-vitro-
fertilization-and-embryo-transplantation/ .

9 The World Medical Organization. Assisted Reproduction in Developing
Countries - Facing up to the Issues, in: Progress in Reproductive Health
Research. Ne  63.2003. Available at:  http://www.who.int/repro-
ductivehealth/publications/infertility / progress63.pdf
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defined by the European Court of Human Rights!? as a situation in
which a woman bears a child for a couple who take responsibility
for the plans for conception, and to whom the child will be
handed over after his or her birth. In a surrogacy arrangement, the
gametes may either come from the couple seeking to have the
child (the intended parents) or from one member of that couple -
in which case the child has a genetic relationship with at least one
of the intended parents - or from two donors, possibly including
the surrogate mother. In the vast majority of cases, in vitro
fertilization is used.

Clearly, the term surrogacy covers several possible
situations. First, the intended parents of the child may also both be
his genetic parents; second, the child’s conception may result from
IVF (in vitro fertilization) using sperm from the intended father,
and the surrogate mother is both the ‘carrier’ and the genetic
parent; third, sperm from the male partner in the couple and a
donated oocyte may be used, or alternatively donor sperm and the
intended mother’s oocyte - in this situation the intended parents
have only a partial genetic relationship with the child; and the
final variation is when both gametes are donated and transferred
to the surrogate mother - in this case the intended parents have no
genetic relationship with the child.

1.3. Approaches to maternity

The issue of the type of surrogacy constellation is central in
determining legal maternity. Consequently, different approaches
to maternity are paramount in the legal regulation of rights and
duties in surrogacy relations, including the priority of deciding
upon the future of the child. Surrogacy practices cause serious
legal problems in determining legal maternity.!! Nowadays, there
is no full certainty that a mother who gives birth to a child is the
mother in every respect. From both legal and moral perspectives,

10 Questions and answers on the Paradiso and Campanelli v. Italy Judgement (27
January 2015). Available at: http:/ /www .echr.coe.int/Docu-
ments/Press_Q_A_Paradiso_and_Campanelli_ENG.pdf.

11 Russian Yearbook of the European Convention on Human Rights, issue 1,
Statute, 2015.
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both parties in a surrogacy arrangement have claims to
parentage.!?

According to Antokolskaja, a well-known Russian expert in
family law, a strong maternal-foetal bond and a biological
relationship between a surrogate mother and a foetus may
develop, leading to strong feelings and psychological ties.!
Pregnancy stimulates maternal instincts and determines a mother-
child relationship, argue Rybakov and Tihonova.4

The Russian Orthodox Church emphasizes the strong
biological and physiological ties that connect a mother and a
child.’> Siluyanova and Siluyanov criticize the legal notion of
‘potential parents” being a wide circle of people wishing to have a
child, including a couple officially married or officially unmarried
or a single woman or even a man.! In their opinion, such
extension of parentage and maternity definitions signals that the
traditional family is in crisis. According to these authors,
surrogacy limits the natural right of a child to have a mother and a
father.

By contrast, some other Russian authors, such as Flyagin,
point out that maternity is not limited to a biological capability of
reproduction, and neither can it be restricted to the relationship

125 F. Afanasjev, Grazhdanskaja prozessualjnaja storona del ob ispolnenii dogovora o
predostavlenii uslug surrogatnogo materinstva [I'paxgaHcKast HponeccyaIbHas
cTopoHa ferl 00 WCIIOJTHEHWM JIOTOBOpa O IIpeoCTaB/IeHuy  yCIIyT
cypporatHoro MatepuHcTBa] // Arbitrazhnyj I grazhdanskij prozess
[ApOurpakssmi 11 rpakmaHckmii pottecc]. N 7.2014.

IBM.V. Antokoljskaja, Family Law [CemerHoe mipaBo]. Textbook, 2d ed. Moscow,
2002.

140.J. Rybakov, S.V. Tihonova, Doktrina estestvennogo prava I filosofija
transgumanisma: vozmozhnostj kommunikazii [[JoKTpvHa ecTecTBEHHOTO IIpaBa U
dwrocodms TpaHCryMaHM3Ma: BO3MOXHOCTE KoMMyHMKatmm], Lex russica, N
2,2014.

150snovy sozialjnoj konzepzii Russkoj pravpslavnoj zerkvi, Glava 124,
Problemy bioetiki. [OcroBbI CommabHOV KOHIOemym PyccKot mpaBoc/IaBHO
uepksu. Iasa 12.4 "IlpoOiemer Gumostmkm'. [OnmexrponHbmr pecypc] URL:
http:/ /www.Patriarchia.ru/db.

16 ], Silujanova, V., K.A. Silujanov, Reprodukzija cheloveka: etiko-pravovyje problemy
[Perrponmyxkitis uestoBeka: sTMKO-IIpaBoBble mpobiemsl.] // Medizinskoje pravo
[Memmitckoe npaso]. N 4, 2013. C. 35 - 38.
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between a mother and a child during the first year of the child’s
life.1”

One of the central issues in the legal definition of surrogacy
is intention. Together with the genetic relationship between the
parent(s) and the child, intention creates an essential feature of the
parent-child relationship (upbringing, caring, living in a family
with a common sense of family life). According to an intent-based
approach to legal maternity, the woman who intends to raise a
child is the mother.!® The intent-based approach, however, sets
different standards for surrogacy arrangements and for parents
conceiving a child in a natural way, where intent is not always
present. It is clear that this lack of consensus on fundamental
issues such as the definition of maternity hinders the
harmonization of legal norms.

The legal determination of maternity has deep roots in
national normative tradition.’” Nowadays, Russian discourse on
the family is influenced by a transformation of the traditional
family model and emerging alternative models of family, partner
and parent-child relationships. One newly popularized topic is
‘collective parenthood,” writes Tatarinzeva.?? If the model of multi-
paternity is introduced into Russian family law, it will be
necessary to establish normative principles on the nature of the
rights of every parent and limits to their interaction and
capabilities of independently exercising their rights.?!

These  societal developments challenge  Russian
constitutional and family law.?? Tensions between traditional

7Flyagin A.A. Pravovoj status roditelej pri surrogathom materinstve
[[IpaBoBoit craTyc pomwrelelt HpW CypporaTHOM MarepuHcTse).//
Grazhdanskoe pravo [['paxmanckoe mipaso], N 3, 2015.

18 AM. Larkey, Redefining Motherhood: Determining Maternity in Gestational
Surrogacy Agreements 51(3) Drake Law Review, 605-631(2003).

19 Irina P. Lotova, A systematic approach to the study of family values in modern
Russian society. “CraTmcTka 1 DkoHoMuMKa.” Neb, 2015.

20 E. Tatarintseva, Modeli pravootnoshenij po vospitaniju rebenka v semje [Mopmenu
MPaBOOTHOIIIEHWUII II0 BOCHWTAHWMIO pebeHKa B ceMbe ¥ TEeHOEHINM WX
dopMmpoBaHNsl B HaIVMOHAIBHOM ceMerHOM IIpase.] M.: IOctvmmmdopm,
2017.

2https:/ /ivand.ru/news/semeynye_tsennosti/ parliamentary_hearings_30_03_
17_the_concept_of_the_parent_child_relationship_in_the_rf _ic/.

22 For example, S. Narutto, Semja kak konstituzionnaja tsennostj | Cembs Kak
KOHCTUTYHVIOHHAs IIeHHOCTb|// "AKTyaIpHBle IIpOOJIEMBI POCCUVICKOIO
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understanding of motherhood and the family in Russia, and even
‘gender stereotypes’?® and divergent approaches in Europe have
been examined both by the Russian Constitutional Court?* and by
the European Court of Human Rights.?

The limits to the constitutional right to family are not so
obvious and simple, argues prominent Russian family lawyer
Svetlana Narutto.?¢ Complexity and diversity are characteristic of
parental relationships in present times. As an example, the
parental rights of the persons who are engaged in a surrogacy
arrangement are made dependent on the consent of the surrogate
mother.

Commenting on Article 38, 1 of the Russian Constitution,
Judge of the Constitutional Court Gadzhiev asks what kind of
family is protected by the Constitution and if actual partner
relationships should have the same protection as the traditional
family. He suggests that constitutional values should not be
treated as fixed facts but should take into account the
development of social reality.?”

The legal determination of maternity and its biological
configurations are related but in tension. The legislation in force
treats different kinds of social family relationships between a child

npasa', 2017, N 5; A. Tolstaja, Fakticheskij brak:perspektivy pravovogo razvitija
[DaxTimuecknit Opak: nepcrekTVBbI IpaBoBoro passursi] // 3akon. 2005. N 10.
C. 21 - 29; N. Kostrova, Kaka zashititj semju I prava detej [Kak 3armuTiTs ceMbro 1
npaBa feTevs: IpoOIeMbl COBEPIIEHCTBOBAHNS CeMEVHOIO 3aKOHOIATe IbCTBA]
// 3axomn. 2010. N 8. C. 131 - 135.

2 A. Timmer, From inclusion to Transformation: Rewriting Konstantin Markin
vs.Russia, in Eva Brems (ed.), Diversity and European Human Rights. Rewriting
Judgements of the ECHR (2013), 148-171.

24 Resolution from the 6t of December 2013 N 27-IT ITocraHOBIIEHME OT 6
mexadbps 2013 r. N 27-I1 o gerny o mpoBepKe KOHCTUTYLIMIOHHOCTV TIOJIOKEHI
crateyt 11 m myHkToB 3 m 4 yactm yerBepTOom crarby 392 I'paxmaHckoro
nponeccyaIpHOro Komekca Poccuiickont Pemeparim B CBSI3SM € 3aIllpOCOM
ITpesvmmuyma JleHMHrpamckoro OKpYKHOTO BOEHHOro cyda. available at:
https:/ /rg.ru/2013/12/18 /ks-dok.html.

25 The European Court of Human Rights, Grand Chamber, case of Konstantin
Markin v. Russia, App.no. 30078/06. At: hudoc.echr.coe.int/app.

265, Narutto, Semja kak konstituzionnaja tsennostj [ CeMbs KaK KOHCTUTYIIVOHHAs
LIeHHOCTh|/ / " AKTyasIbHBIe IIpo0iIeMbl poccuyickoro npasa', 2017, N 5

27 G. Gadzhiev, Ekonomicheskaja effektivnostj, pravovoja etika 1 doverije k
gosudarstvu [DxoHOMMYecKast 3 PeKTUBHOCTD, IIpaBoBas 3TMKa M J0Bepue K
rocynapcrsy] // Kypnai poccuiickoro mpasa. 2012. N 1. C. 10 - 21.
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and other persons who are not his/her biological parents but who
take care of him/her as not fully identical to parental
relationships.

The tension between biological and legal parenthood is well
illustrated by the legal relationship of adoption. Russian family
law views adoption as a legal relationship very close to parenting.
According to article 136, 1 of the Family Code, on the request of
adoptive parents [mmpmemHble ponutenn] the court can register
them as legal parents [pomuTern] in the register of births.
However, the legal status of adoptive parents has a complex
nature.  According to article 15,1 of the federal law ‘On
Guardianship” some aspects of adoption are regulated by family
law and some by civil law. Adoptive parents, guardians or other
substituting parents cannot be deprived of their parental rights
precisely because their rights are not equal to the rights of
biological parents. A resolution of the Supreme Court of the
Russian Federation has confirmed this position.?®

From a sociological perspective, writes expert in family law
Antokolskaja, adoption is a form of social fatherhood and
motherhood. Although the rights and duties of adoptive parents
are almost equal to those of parents, the real relationship of
adoption depends substantially on the attitudes of a child and if
he/she sees the adoptive parents as his/her relatives.?? The
jurisprudence of the Constitutional Court has confirmed the
complex nature of the legal relationship of adoption.3°

28 The Plenum of the Supreme Court of the Russian Federation 14.11.2017 N 44
ITocranoenenue [ Itenyma Bepxosroro Cyga PO or 14.11.2017 N 44

"O mpakTMKe NOpVMeHeHMd CydaMy 3aKOHOHATeIbCTBA IIPU paspelieHnn
CIIOPOB, CBSI3aHHBIX C 3allIUTOV IIpaB ¥ 3aKOHHBIX MHTepecoB pebeHKa Ipu
HeIIOCPeICTBEHHOVI yIpo3e €ero >KM3HWM WIN 300pOBBbIO, a Takxe IIpu
OTpaHWYEeHUM WIV JIUIIEHUN ponuTenbckmx npas'//"Poccuiickas rasera", N
262,20.11.2017.

29 M. Antokolskaj, Semejnoe pravo [CemeriHoe mmpaso]. 2-e 113[., Tiepepab. v AOIL
M., 2003. C. 196.

30 Resolution of the Constitutional Court ®eneparm from the 20t of March
2014 N 633-O Onpenentenvie Koncturynmonnoro Cyga  Poccuvickon
®@epnepanym ot 20 mapra 2014 roma N 633-O; Resolution from the 31st of January
2014 N 1-11, TToctarosiienwue ot 31 suBaps 2014 roga N 1-I1
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1.4. Comparison of legal perspectives on assisted
reproduction and surrogacy

The focus of this article is not the comparison of different
legal approaches in itself, as it is almost impossible to embrace
rich plentitude of views and studies in the field of assisted
reproduction.3! A brief comparative background should rather
identify possible views and help to situate Russian responses to
surrogacy in comparative perspective.

At the level of international law, the World Medical
Association has adopted the Madrid Declaration, which contains
main principles and recommendations.?? It is generally recognized
that as new reproduction technologies and surrogacy practices
constitute a relatively new practical field they are linked with
“ever-increasing dilemmas and controversies”3* and often conflict
with the moral principles or ethical restrictions of some people
and societies. The United Nations Committee on Bioethics has
recognized the transnational character of scientific practices and
underlined the “necessity of setting universal ethical guidelines
covering all issues raised in the field of bioethics and the need to
promote the emergence of shared values.”3*

International organizations such as the Council of Europe
tend to treat a wide set of issues related to surrogacy rather than
surrogacy itself. The European Court of Human Rights has
recognized “the wide margin of appreciation of individual states
and a lack of consensus on these issues in Europe.”3> In European

81 B. Stark, Transnational Surrogacy and International Human Rights Law. 18(2)
ILSA Journal of International and Comparative Law (2012), 369-386; P. Gerber and
K. O'Byrne (eds.), Surrogacy, Law and Human Rights (2015).

2 WMA Statement on In-Vitro Fertilization and Embryo Transplantation,
adopted by the 39th World Medical Assembly Madrid, Spain, October 1987 and
rescinded at the WMA General Assembly, Pilanesberg, South Africa, 2006.
Available at: https:/ /www.wma.net/ policies-post/ wma-statement-on-in-vitro-
fertilization-and-embryo-transplantation/ .

33 Universal Declaration on Bioethics and Human Rights, 32 C/Resolution 24,
2005. Available at: http:/ /portal.unesco.org/en/ev.php-
URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201.html.

3¢ Resolution adopted on the report of Commission II I at the 18th plenary
meeting on 19 October 2005. The 32d Session of the UNESCO General
Conference, 32 C/ Resolution 24.

35 Mennesson v. France (application no. 65192/11); Labassee v. France (Application
no. 65941/11). See also: C. Fenton-Glynn, International Surrogacy Before the
European Court of Human Rights, 13(3) Journal of Private International Law
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Union law, family law belongs to the competence of single
Member States and the field has not yet been harmonized. Only a
few relevant matters are covered by EU regulations, such as
matrimonial matters, matters of parental responsibility and
recognition, and enforcement of judgments.3°

A comparative analysis of legal regulations reveals quite
different approaches to these issues in different countries, ranging
from full prohibition, as in Germany,*” for example, to an absence
of any explicit regulation, as for example in Poland®. Countries
like Germany prohibit any surrogacy relations because it is not
possible to separate social and biological maternity. Such a
distinction would lead to various psychological problems and
conflicts for the parties involved and for the identity of the child.
German law acknowledges as a child’s mother the woman who
gave birth to it. Nevertheless, the German high courts recognize
parentage by same-sex couples if at least one of the parents is
biologically related to the child, finding in such cases no violation
of public order.3* According to the German Constitutional Court,
life partners can be as beneficial for a child as parents as married
partners. Thus, the Court gives preference to the integrity of

(2017), 546-567; Richard F. Storrow, International Surrogacy in the European Court
of Human Rights, 43(4) North Carolina Journal of International Law (2018) 38.

3 Regulation (EC) no. 1347/2000 on Jurisdiction and Recognition and
Enforcement of Judgments in Matrimonial Matters and in Matters of Parental
Responsibility for Children of Both Spouses (Brussels II) as revised by
Regulation (EC) no. 2201/2003 Concerning Jurisdiction and the Recognition
and Enforcement of Judgments in Matrimonial Matters and the Matters of
Parental Responsibility, Repealing Regulation (EC) no. 1347/2000, O] L 338/1,
23.12.2003, effective as of 1 March 2005. Green Papers on maintenance
obligations (COM(2004) 254), on the applicable law and jurisdiction in divorce
matters (COM (2005) 82) and on succession and wills (COM (2005) 65); C.
Thomale, State of play of cross-border surrogacy arrangements — is there a case for
requlatory intervention by the EU?, 13(2) Journal of Private International Law
(2017) 463-473.

37 K. Diedrich, S. Al-Hasani, T. Strowitzki, Reproduktionsmedizin in Deutschland -
vom Embryonenschutzgesetz bis zur Priimplantationsdiagnostik, 51 Gynédkologe
(2018) 713.

38 Z.V. Chernova, Semejnaja politika v Evrope i Rossii: gendernyj analiz [CemeriHas
niosimtrika B EBporie u Poccvnt: renpepusi anayms]. CI16. Hopwma, 2008.

39 Bundesgerichtshof Beschluss X 11 Z B 4 6 3 / 1 3 vom 10. Dezember 2014.
Available at: http:/ /juris.bundesgerichtshof.de
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family life over formal marriage registration.?’ In Poland, with an
absence of any explicit regulation, interpretation of surrogacy
arrangements is left to the judiciary. The mother of a child is the
woman who gave birth to the child according to the Family and
Guardianship Code. Therefore, according to the prevailing
opinion of jurisprudence, surrogacy agreements are void as they
are contrary to the law and public policy and are unenforceable.
This also applies to agreements where a surrogate mother gives
her consent to the future adoption of the child by the genetic
parents, because consent to the adoption of a child cannot take
place earlier than six weeks after birth.#!

Between these positions, we find all possible mixtures of
prohibition and tolerance in legal provisions concerning
surrogacy. Using gestational surrogacy arrangements is
prohibited in Italy. Danish law requires written donor consent and
a genetic relationship of at least one of the intended parents in
artificial fertilization and it prohibits surrogacy. Austria has
introduced a number of restrictions on wusing assisted
reproduction technologies.*> Greek law restricts the number of
foetuses produced from the sperm of one donor to ten and
automatically recognizes the male member of the couple as the
father in the case of written consent by the female member to
artificial fertilization.#?> In the USA, some states prohibit and some,
like California, recognize and practise surrogacy arrangements

40 Judgment of 19 February 2013 - 1 BvL 1/11 - 1 BvR 3247/09 - Available at:
http:/ /www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/
2013/02/1s20130219_1bv1000111en. html.

4 J. Kosiniska-Wierciriska, J. Wierciriski, Family Law in Poland: Overview (2015)
Available at: https://content.next.westlaw.com; M. Radkowska-Walkowicz,
Frozen Children and Despairing Embryos in the ‘New’ Post-Communist State: The
Debate on IVF in the Context of Poland’s Transition, 21(4) European Journal of
Women’s Studies, 2014, 399-414.

42 Stellungnahme der Bioethikkommission beim Bundeskanzleramt zum
Entwurf eines Bundesgesetzes, mit dem das Fortpflanzungsmedizingesetz, das
Allgemeine biirgerliche Gesetzbuch und das Gentechnikgesetz gedndert
werden (Fortpflanzungsmedizinrechts-Anderungsgesetz 2015 - FMedRAG
2015). Available at:
http:/ /archiv.bundeskanzleramt.at/DocView.axd?Cobld=57878.

4 AN. Hatzis, The Regulation of Surrogate Motherhood in Greece, available at:
users.uoa.gr/~ahatzis/Surrogacy.pdf.
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widely.#* Israel prohibits commercial surrogacy.*> Canada's Royal
Commission on New Reproductive Technologies rejects
commercial surrogacy but to some extent permits altruistic
surrogacy arrangements as cases giving a benefit or service to
another in a way that expresses benevolence.*¢

1.5. Opinion on surrogacy

Public opinion is not always surrogacy-friendly. As the
World Medical Organization explains, attitudes to assisted
reproduction are very much influenced by specific cultural and
social contexts.*” Legal opinions rank from “surrogacy being a
legitimized sale of children”#® to surrogacy being the last chance
for infertile couples to have a fulfilling family life.#

At one pole, surrogacy is deemed an dehumanizing form of
labour. At the opposite pole, addressing the question of whether
surrogacy is categorically unethical, some authors challenge anti-
surrogacy arguments by comparing surrogacy to other invaluable
services such as health care.®® Some discuss the tendency to
commodify reproduction.>® Others support surrogacy by drawing

4  Max-Planck-Datenbank zu den Rechtlichen Regelungen zur
Fortpflanzungsmedizin in  Europdischen = Lidndern.  Avaliable at:
https:/ /meddb.mpicc.de/.

45 D. Birenbaum-Carmeli, Contested Surrogacy and the Gender Order: An Israeli
Case Study, 3(3) Journal of Middle East Women's Studies (2007) 21-24.

46 D. Snow, Criminalising commercial surrogacy in Canada and Australia: the political
construction of ‘national consensus’, 51(1) Australian Journal of Political Science
(2016) 1-16.

47 The World Medical Organization. Assisted Reproduction in Developing
Countries - Facing up to the Issues. In: Progress in Reproductive Health
Research. Ne63.2003. Available at: http:/ /www.who.int/repro-
ductivehealth/publications/infertility / progress63.pdf.

48 D.M. Smolin, Surrogacy as the Sale of Children: Applying Lessons Learned from
Adoption to the Regulation of the Surrogacy Industry's Global Marketing of Children,
43 Pepp. L. Rev. (2016), 265.

YA A. Pestrikova, Obyazatelstva surrogatnogo materinstva [OOsi3aTeTbCTBA
cypporarHoro MarepuHcTsa] (2007).

50 M. Davies (ed.), Babies for sale? Transnational Surrogacy, Human Rights and the
Politics of Reproduction (2017); P-H. Shuck, The Social Utility of Surrogacy, 13(1)
Harvard Journal of Law and Public Policy (1990) 132-137.

51 Elizabeth S. Scott, Surrogacy and the Politics of Commodification, Columbia
Public Law & Legal Theory Working Papers (2008) 08153,
http:/ /1sr.nellco.org/columbia_pllt/08153.
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on constitutional rights to privacy, which should include a right to
hire a surrogate.>? Ethical issues are often discussed with regard to
global surrogacy arrangements.>> Much concern has been raised
about increasing surrogacy tourism to developing countries where
low health care standards and poverty place women at risk of
exploitation and harm.>* Discussing the ethical arguments against
international surrogacy, some authors notice that employment
alternatives for potential surrogate mothers could be even more
exploitative or more harmful than surrogacy itself, and call for
Fair Trade Surrogacy regulations.® Ultimately, nowadays there is
neither a single legal approach to reproduction and surrogacy in
the world and nor is there a consensus on the moral issues related
to surrogacy arrangements.

Against this brief comparative background, let me now
turn to discussing the legal regulation of surrogacy arrangements
in the Russian Federation.

2. Surrogacy arrangements in Russia

2.1. The main facts about surrogacy in Russia

New reproductive technologies and surrogacy have been
practised in Russia since approximately 1996.%° Statistics show that
nowadays there are more than 3 million children in Russia born
by means of new reproductive technologies and surrogacy
arrangements.5” Russia has around 150 clinics offering assisted

52 AM. Larkey, Redefining Motherhood: Determining Maternity in Gestational
Surrogacy Agreements, 51(3) Drake Law Review (2003) 605-631.

5 A. Banerjee, Reorienting the Ethics of Transnational Surrogacy as a Feminist
Pragmatist, 5(3) The Pluralist (2010), 107-121.

5 G.K.D. Crozier, D. Martin, How to Address the Ethics of Reproductive Travel to
Developing Countries: A Comparison of National Self-Sufficiency and Regulated
Market Approaches, 12(1) Developing World Bioethics (2012) 45-54.

% H. Cassey, Fair Trade International Surrogacy, 9(3) Developing World Bioethics
(2009) 111-118 (2009).

5 I. Krasnopoljskaja, EKO-nevidalj. [9KO neBupane. [leppoMy poccurickoMy
pebenky w13 mpobupku  umcnomEwiock 30 ster.]  Avaliable  at
https:/ /rg.ru/2016/02/08/ gennadij-suhih-v-rf-est-programma-pomoshchi-
besplodnym-param-v-ramkah-oms.html

57E. Novoselova, Mama na devyatj mesyatsev [Mama Ha meBsTb Mecsiies] //
Rossijskaja gaseta [Poccuiickas rasera]. 2006. N 424. Available at:
http:/ /www.rg.ru.
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reproduction, and with almost 69,000 IVF tests a year it occupies
the third place for this practice globally.>® There are data banks of
potential surrogates which include information on their age,
health and the number of their own children.>®

Despite the reproductive boom, important aspects of the
complex issue of surrogacy are not adequately regulated in
Russian legislation. These include donor definition, the rights of
genetic parents, the rights of the surrogate mother and finally the
legal position of the child. This is the predominant opinion in
Russian literature.®® Currently, relations in assisted reproduction
are regulated by family law, medical law and a number of
administrative acts which are only able to reflect the latest
technological developments in a limited way.

Public policy grounds in surrogacy arrangements are given
no importance at the constitutional level and are only indirectly
mentioned in administrative acts. The related protection of
equality is left to judicial discretion.®!

Moreover, the further issues of succession and property
rights do not seem to preoccupy the mind of the legislator.6?
Judicial practices reveal an extremely mixed picture, ranging from
very open-minded protection of equality to consideration of
taxing donors.

58Xth International Congress on reproduction, Russia, Moscow. 2016. At:
www.reproductive-congress.ru.

%M. Brovkina, Zhivot naprokat [)Kwsor wHampokar]. Available at:
https:/ /rg.ru/2016/10/05/reg-ufo/na-iuge-rossii-sozdan-bank-dannyh-
surrogatnyh-materej.html.

60A. Kristaforova, V. Surrogatnoje materinstvo v Rossijskoj Federarzii: osnovnyje
ponyatija, problemy pravovogo regulirovanja, rolj mnotariusa [CypporaTHoe
MarepuHcTBO B Poccumickonn depeparimi: OCHOBHBIE TIOHSITMS, ITPOOIEMBI
[PaBOBOIO PETyIMpOBaHIs, poilb HoTapuyca] // Semejnoe I zhilischnoe pravo
[Cemerttoe u xmminHOe paso]. N 3, 2014. P. 24 - 28.

61AN. Levushkin, LS. Saveljev, Trebovanja, predjavlyaemye zakonodatelem k
buduschim roditelyam rebenka, rozhdennogo s primeneniem tehnologii surrogatnogo
materinstva  [TpeDoBaHusI, mNpembsBiIsieMble 3aKOHOAATENIEM K  OyayLInM
pornurensM pebeHKa, POXIEHHOIO ¢ IIpVIMeHeHVeM TeXHOIOIMVI CYPpPOraTHOIO
MarepuHcTBa] // Sovremennoe pravo [Cospementoe rpaso], N 9, 2015.

627.A. Shukshina, Pravo nasledovanija i sovremennye reproduktivnyje technologii
[[IpaBo HacienmoBaHMSA M COBpeMeHHBIe PelpOAyKTMBHBEIE TexHOIormwul, //
Medizinskoe pravo [Menuimackoe mpaso], Ne6, 2011.
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In order to assess the level of legal certainty in surrogacy
arrangements in Russia, in this part of the article I will discuss the
definition of surrogacy and new reproductive technologies in
Russian law and will review the provisions on surrogacy contracts
in Russia. Furthermore, to evaluate the human rights standards in
surrogacy arrangements, I will examine the legal regulation of
child registration, the child-parent relationship, disputes over
fatherhood or motherhood in surrogacy arrangements and the
central issue of the legal position of the child. Where possible, I
will discuss the related case law. Finally, in order to analyse the
current limitations in applying the principles of equality and non-
discrimination, I will focus on references to public policy grounds
in surrogacy arrangements.

2.2, The definition of surrogacy and donorship in Russian
Law

Surrogacy and new reproductive technologies are legally
recognized in the Russian Federation. Article 55 of the Russian
Federation Citizens” Health Protection Act contains the main
provision on surrogacy, defining surrogate motherhood as
“bearing (BbIHammBaHMe u poxaeHne) a child (including
premature birth) according to a contract entered into by a
surrogate mother (a woman bearing a child after an embryo has
been transferred (implanted) to her) and potential parents whose
gametes have been used for the fertilization, or by a single woman
who is not able to bear a child according to medical indications.”63
A woman can become a surrogate mother if she is aged between
20 and 35, has at least one healthy child of her own, has received
positive medical certification, and has given her written informed
free-will consent. If she is officially married according to the law
of the Russian Federation, the written consent of her husband is
obligatory.

An important part of surrogacy treatment is donation. The
Federal Law on donation of blood and blood components
regulates blood donation.® By contrast, a separate administrative

63 Federal Law from November, 23, 2011 N 323-®3 "On the Basics of Protection
of Health of Citizens in the Russian Federation”. Available at:
https:/ /rg.ru/2011/11/23/ zdorovie-dok.html.
64Federal Law of July 20, 2012 No. 125 "On Donorship of Blood and its
Components". Available at: www.consultant.ru.
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act by the Russian Ministry of Health regulates the donation of
gametes. Ministry of Health decree No. 107n% defines donors and
sets standard requirements for those wishing to become one.
Donors are persons who donate their gametes to other people to
treat infertility and do not have a parental commitment to the
future child. The legislator thus gives priority to intention and the
social component of parentage over the genetic relationship in the
definition.

In 2017 the Plenum of the Russian Supreme Court
confirmed that if donor gametes are used in a surrogacy
arrangement, neither the donors of genetic material nor the legal
parents of a child have a right to dispute the legal registration of a
child on these grounds. Whether the donor was known or
anonymous does not lead to any legal consequences regarding
paternal rights and the parental relationship.%®

Regardless of definitions, the complexity of surrogacy
arrangements and the absence of comprehensive federal
regulation open possibilities for abuse of contractual donor
relationships in surrogacy. For instance, in 2004 a couple
concluded a contract with a surrogate mother. This woman
received donor sperm from the male member of the couple. After
the child was born, the surrogate mother renounced her consent to
give the child to the couple, identified the fatherhood of the sperm
donor and successfully claimed alimony, which was allowed by
the Russian court.®”

There are standard requirements to become a donor in
terms of age, health and absence of serious infections and diseases.
In surrogacy arrangements, the woman or the intended parents

®Decree of the Ministry of Health of the Russian Federation of 30.08.2012 No.
107n "On regulations of use of assisted reproductive technologies, including
counter-indications and restraints concerning its use", 11.06.2015. Available at:
www.consultant.ru.

6 The Plenum of the Supreme Court of the Russian Federation, Resolution 16 th
of May, 2017 N 16 O [ITnerym Bepxosroro Cyma Poccurickonn depeparvv
ITocranosnenne or 16 maa 2017 r. N 16 O IlpumeneHnun cygamMu
3aKOHOIATEIbCTBA IIPM PacCMOTPEHMM [IeJl, CBSI3aHHBIX C YCTaHOBJIEHVEM
rpoucxoxyenvs fgetent.] Available at: http:/ / www.vsrf.ru.

67A.A. Pestrikova, Obyazatelstva surrogatnogo materinstva [OOs3aTerTbCTBA
cypporaTtHoro MarepmHcTBa] Samara, 2007.
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have the right to know the nationality and physical constitution
and features of the donor. The remaining information is secret.

In  insufficiently = regulated commercial surrogacy
arrangements, the anonymity of donors can cause long-term legal,
medical and moral problems. Romanovskij makes a serious
argument against the principle of anonymity of donors. He notes a
“kind of anarchic activity of the Russian ART clinics,”®® which are
created and closed spontaneously. A common database of donor
gametes is inexistent. If a clinic is liquidated, in several years no
information on donors will be available and will be possibly
completely lost.

Citizens have the right to cryoconservation of their gametes
and embryos. The industrial use of gametes and embryos is
forbidden in the Russian Federation. The Federal Law on the
Transplantation of Organs and Tissues of a Man® explicitly
excludes embryo and gamete transplantation outside the legal
scope of this law (Article 2). In line with international norms set
out in the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of
Biology and Medicine, using techniques of medically assisted
procreation to help choose the sex of a child is prohibited, except
where it would help to avoid serious genetic disorders.”?

According to Russian law, a surrogate mother cannot be a
donor of an ovule (oocyte). In this way, the legislator prohibits a
genetic relationship between the surrogate mother and the child.
Thus, the Family Code of the Russian Federation adheres to the
‘mater est quam gestatio demonstrate’ principle and gives priority to
‘birth physiology” over ‘genetic physiology.” At the same time, the
Federal Law on the Basics of the Health Care Policy uses the
notion of “potential parents’ in relation to people whose gametes

68 G.B. Romanovskij, Anonymity of donors of gender cells and contemporary family
law. [AHOHMMHOCTH [OHOPOB IIOJIOBBIX KIIETOK ¥ COBPEMEHHOe CeMeViHOe
npaso.] (Pomanosckuii I'.B./ /" Cemermroe v xwmiiaoe mpaso", 2010, N 5.

6 Federal Law from December 12,1992 N 4180-1 (in red. 29.11.2007) "On the
transplantation of organs and tissues of a man". Available at:
www.consultant.ru

70 The Convention for the Protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine (ETS No 164). Available at:
http:/ /www.coe.int/en/web/bioethics/ oviedo-convention.
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are used in a surrogacy arrangement.”! However, the law retains
the prerogative right of the surrogate mother to decide on the
parental relationship. She has to give her written consent for the
intended parents of the child to be registered as such.”

2.3. Surrogacy Contracts

Assisted reproduction in Russia is offered by licensed
clinics. A surrogacy arrangement is normally formalized in a
complex contractual relationship between the intended parents,
the surrogate mother and the clinic.

Here I will mention two issues which are crucial for the
adequate protection of the interests of the parties in a surrogacy
contract.

First, the very nature of a surrogacy contract has not yet
been clarified.”? Some authors treat surrogacy as a special type of
family law contract.”* Indeed, the Family Code incorporates one
element involved in a surrogacy arrangement, namely the
registration of children. However, the family law does not cover
the other remaining elements. Most authors agree that surrogacy
represents a special type of civil law contract’> and should be

71 Article 55, 9 of the Federal Law on the Basics of Protection of Health of
Citizens in the Russian Federation. Available at: www.consultant.ru.

72 Article 52,3 of the Family Code of the Russian Federation. Available at:
www.consultant.ru.

73 M. Startchikov, Dogovor okazanija medizinskih uslug [Horosop okasaHwL
MEOWMIOVHCKMX ~VCOIyr: IIpaBoBasl —perjlaMeHTallls, peKOMeHIalyy 110
COCTaBJIeHMIO, CymeOHas IpakTuKa M TuIoBble obOpasier] M.: MEdorpormk
Menma, 2017; S. Chashkova, Swvoboda formirovanija uslovij dogovora o
surrogatnom materinstve kak netipichnoj [Coboma dpopmmposarms ycoBuit
JIOTOBOpa O CypporaTHOM MAaTEPUMHCTBE KaK HETUIIMYHOV JIOTrOBOPHOV
KOHCTpyKimu] // 3axonsl Poccut: ombrt, ananms, npaktuka. 2016. N 2. C. 58 -
64; K. Kirichenko, Opredelenie predmeta dogovora surorgatnogo matrinstva
[Onpenenenme npenmera morosopa cypporatHoro Marepurctsal // CemertHoe
v xwivmmHoe mpaso. 2016. N 1. C. 9 - 12; S. Losovskaja, M. Shodonova,
Subjektnyj sostav dogovora surrogatnogo materinstva [CyOBeKTHBII COCTaB
morosopa cypporatHoro MarepuHcrtBa] // CeMeliHOe M  KWINMIIHOE IIPaBO.
2016.N 3. C.7-10.

74L.V. Kruzhalova, 1.G. Morosova, Spravochnik jurista po semejnomu pravu
[CrxpaBounMIK IopHcTa 110 ceMeHOMY mpaBy], Sankt-Peterburg, 2007.

75].A. Dronova, Chto nuzhno znatj o surrogatnom materinstve [4To HyXHO 3HaTh O
cypporarHoM MaTepuHCTBe]. Moscow, 2007.
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regulated by norms related to services,”® in the sense that a
surrogate mother provides certain services to a couple. She
receives compensation for medical examinations, travel, absence
from work, possible injuries and for her ‘service.” Nevertheless,
she is not fully protected from arbitrariness by a clinic or from
unexpected actions by the intended parents. Only the financial
obligations of the parties to the contract are enforceable.””

There has been an attempt to make a surrogacy contract a
mandatory condition for the registration of a child born in a
surrogacy arrangement.”® The draft law, however, has not been
ratified so far.

Since a special type of contract with a surrogate mother is
not explicitly mentioned in Russian civil law, its enforcement was
deemed fully invalid in Russian courts until recently. The priority
is normally to be given to explicit provisions in the Family Code
providing the right of a surrogate mother to decide upon the
future of a child.

In 2017 the Plenum of the Supreme Court of the Russian
Federation in Resolution No. 16 “On application of the law related
to identification of a child””® noted that if a surrogate mother has
not given her consent to register potential parents as legal parents
of the child born in a surrogacy arrangement, this fact cannot be
an absolute ground for rejecting the claim of potential parents to

76A.  Aslsmurzaeva, Surrogatnoje  materinstvo:  probely  zakonodateljstva
[CypporarHOe MaTepuHCTBO: IIpo0eribl 3akoHOmarebscra |/ / EZ-Juristy [2XK-
IOpwmcer]. 2011. N 30; A.V. Malutina, Vserossijskij zhurnal nauchnyh publikazij
[Bcepoccuiickmit  xypHast Hayudbix nyonmkamymi].  Juridicheskie nauki
[fOpmmyraeckme Haykm]. Nel (11) 2012.

775.S.  Shevtchuk, Nekotorye problemy pravovogo regulirovanja primenenija
iskusstvennyh  metodov  reprodukzii [Hekoropele mpo0OiemMpl IIPaBOBOIO
peryamMpoBaHus IIpVIMEHeHMs VCKYCCTBEHHBIX MeTOOB perponykuum] //
Jurist, 2002. N 9.

78 3akonorpoekT N 1177252-6 "O Buecenmn msmMeHeHU B CeMeVIHBIVI KOIEKC
P® u craTeio 16 @engeparpHOro 3akoHa "OO aKTax rpaXkIaHCKOTO COCTOSHMS" B
YacTV IIpVIMEHEHVIS BCIIOMOTaTeJIbHBIX PEITPOOYKTVBHBIX TexXHOIOTmin" (BHeCeH
B l'ocymapctsernyto Hymy 19.09.2016).

79 The Plenum of the Supreme Court of the Russian Federation, Resolution from
the 16th of May 2017, N 16 I'Ttenym Bepxosroro Cyna Poccuiickoit deneparvm
ITocranoenenne or 16 maa 2017 r. N 16 O wnpumeHeHwM cygamMu
3aKOHOIATEIbCTBA IIPM PacCMOTPEHMM [IeJl, CBSI3aHHBIX C YCTaHOBJIEHVEM
rpoucxoxenns getent. Available at: http:/ /www.vsrf.ru.
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register them as legal parents of the child. The court should decide
if a surrogacy contract has been concluded, examine its provisions
and clarify why the surrogate mother has withdrawn her consent.

Obviously, there is a certain dynamic in the attitudes of the
judiciary and we find more nuanced interpretations of the
freedom of contract principle in conjunction with the principle of
equality.

As the Paradiso case illustrates,? an important aspect of a
surrogacy contract is the relationship between the clinic, the
intended parents, the donor and the surrogate mother. In the IVF
procedure carried out in Russia for Italian citizens Paradiso and
Campanelli, unknown gametes were used. The Italian authorities
decided to remove the child and place him under guardianship on
the ground that he had no biological relationship with the Italian
couple. Including a genetic test of the newly born child in the
obligations of the clinic would save couples the trouble of giving
evidence of their biological relationship. The current contractual
scheme does not guarantee the adequate and effective protection
of the interests and rights of any of the parties.

The Paradiso case has raised several important concerns
with regard to surrogacy contracts.

First, the question of liability of a medical institution
involved in a surrogacy arrangement is not specified in Russian
law. Significantly, the clinic which was involved in the Paradiso &
Campanelli case still exists providing “all-inclusive surrogacy
packages to its clients.” 8! The law firm cooperating with the clinic
treats surrogacy contracts as a type of commercial service: “A
contract between a surrogate mother and biological parents is a
common contract of commercial services.” Putting aside moral
reasons, the law firm claims that any “good quality work deserves
to be well-paid, including work of this kind.”82

Some Russian legal scholars strongly reacted to the Paradiso
case. Vershinina in an article refers to the Paradiso case explicitly®?

80 Questions and Answers on the Paradiso and Campanelli v. Italy judgment.
Available at: http:/ /www.echr.coe.int/ Documents/Press_Q_A_Para-
diso_and_Campanelli ENG.pdf.

81 http:/ / vitanovaclinic.ru/en/program/allinclusive/.

82 www.jurconsult.ru.

8 G. Vershinina, O nekotoryh problemah primenenija zakonodatelstva pri rassmotrenii
del svyazannyh s ustanovleniem proishozhdenija detej [O HeKoTOpBIX IIpOOIIEMaX
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and argues that if a fraud has taken place or any kind of illegal
agreement between the clinic and the couple exists, the issue
should be regulated by criminal law.

Second, the clinic involved in the Paradiso case openly
rejects the importance of the citizenship of the intended parents or
their marital status.’* However, among legal professionals Paradiso
has induced broader debates precisely on the differences in legal
approaches to surrogacy worldwide.

Without mentioning the Paradiso case directly, Tagaeva and
Aminova® argue that a foreign fact element can restrict carrying
out some kinds of reproductive technologies in transnational
surrogacy contracts. Some countries fully prohibit surrogacy
arrangements. Citizens of those countries can become parties to
surrogacy contracts in other states. Therefore, lex voluntatis can be
restricted on public policy grounds or imperative national laws.

Scholars recall the strong moral and ethical implications
that surrogacy contracts often have and their impact on the legal
position of a child. Therefore, the authors insist on particular state
control in surrogacy contracts. “Breach of contractual obligations
either by the immediate contractual parties (genetic parents and a
surrogate mother), or by a medical organization should lead to
liability. In this regard, it is necessary to take into account both the
national law of the genetic parents but equally the law of the state
where the surrogacy arrangement takes place.”8¢

“Unfortunately, the authors conclude, the choice of law
rules in relation to new reproductive technologies lag behind the
actual development of medical techniques.””

From the international private law perspective, choice of
law in surrogacy contracts is a difficult question. The authors

HNpVIMEHEeHNST 3aKOHOHATEJIbCTBA IIPYI PacCMOTPeHMM JeJl, CBS3aHHBIX C
yCTaHOBJIEHVIEM HPpOUCXOXneHus petevr] // 3axonsl Poccvmr: omblr, aHamms,
npakrmka. 2018. N 1. C. 11 - 15.

84 http:/ / vitanovaclinic.ru/en/services/surrogacy/.

8 S. Tagaeva, F. Aminova, Problemy primenenija provoporyadka k oslozhnennym
inostrannym  elementom  otnoshenijam  voznikaushim iz  vspomogatelnyh
reproduktivnyh  technogolij  [[Ipobremel mIpviMeHeHWMsI TIpaBOIIOpsIKa K
OCJIO)KHEHHBIM "MHOCTPaHHBIM 3JIEeMEHTOM' OTHOIIEeHVSM, BO3HMKAIOIIUM 3
BCIIOMOTaTeIbHBIX ~ PelpONyKTUBHBIX TexHoiormyi| "BectHmk Ilepmckoro
yHusepcuteTa. FOpunmueckne nayku', 2017, N 2. C. 192 - 202.

86 S. Tagaeva, F. Aminova, cit. at 85, 199.

87 S. Tagaeva, F. Aminova, cit. at 85, 194.
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presume, that lex personalis can create problems in international
surrogacy arrangements because many states prohibit surrogacy.
The choice of the national law of the intended parents create
unfavourable conditions for them. Tagaeva and Aminova argue
that for transnational surrogacy contracts is it crucial to study
national rules before entering a surrogacy contract. Neglect can
create serious problems with regard to the rights and legal
position of a child and even create limping parental relationships,
which are recognized in the state where the surrogacy
arrangement has taken place but not in the legal order of the
intended parents. Finally, the authors plead for the harmonization
of rules regulating parental relationships.

A second issue that is crucial for the adequate protection of
the interests of the parties in a surrogacy contract, in our opinion,
has to do with the regime of medical secrecy, which includes
secrecy of donorship and secrecy of surrogacy treatment. A factor
that creates a serious gap in the regulation of surrogacy and opens
up the possibility of malpractice is the fact that although the
commercial use of gametes is prohibited there are banks of
gametes which can be used by cooperating clinics. If such
gametes are sent from Russia to the USA for use in surrogacy
treatments, the regime of secrecy cannot be applied there
according to US law, and vice versa. The absence of harmonized
regulation causes serious legal collisions and conflicts.

International surrogacy and donor contracts represent a
vast field for legal collisions between those legal orders which
recognize the legality of surrogacy and new reproduction
technologies as a basis for the acquisition of parental rights and
those which do not. Due to differences in legal regulations and
certain essential differences in the financial aspects of surrogacy,
so-called surrogacy tourism is becoming more and more popular.
Cases such as Mennesson v. France, Labassee v. France in 2014, and
Paradiso and Campanelli v. Italy in 2015 call for standards to be set.

Regulatory divergences open doors for manipulation and
exploitation. Assisted reproduction is a developing lucrative
business in Russia. Absence of clear contractual rules, provisions

88http:/ /reprod.ru/about/novosti/klinika-novaya-zhizn-nachala-
sotrudnichestvo-s-odnim-iz-krupnejshih-mi/ .
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on liability all undermine the level of legal certainty and finally
hinder the adequate judicial protection of all persons involved.

The need for harmonization has been expressed by the
United Nations Committee on Bioethics: “A growing number of
scientific practices have extended beyond national borders and the
necessity of setting universal ethical guidelines covering all issues
raised in the field of bioethics and the need to promote the
emergence of shared values have increasingly been a feature of the
international debate. The need for standard-setting action in the
field of bioethics is felt throughout the world, often expressed by
scientists and practitioners themselves and by lawmakers and
citizens.”®® A UN General Conference considered that it was
“opportune and desirable to set universal standards in the field of
bioethics with due regard for human dignity and human rights
and freedoms, in the spirit of cultural pluralism inherent in
bioethics.”® The lack of appropriate regulations and harmonized
guidelines is a serious obstacle to ensuring non-discrimination and
effective enforcement.

2.4. The legal position of the child

The absence of a properly structured enforceable surrogacy
contract! in Russian law has a negative effect on the legal position
of the child. Since the regulation is fragmented, there is no legal
certainty about the legal position of the child in surrogacy
arrangements. What happens if the newly born child is
handicapped and the intended parents refuse to take him? What
happens if they have their own children in the meantime, or in the
worst case become ill themselves, incapable or die? All these
questions receive no answer. Children’s rights of inheritance are
not mentioned in any way by the legislator. As already
mentioned, from the legal perspective there are many kinds of
surrogacy depending on the combination of donor material and
the persons involved. Lebedeva mentions the diversity in the legal

89 Resolution adopted on the Report of Commission II I at the 18th plenary
meeting on 19 October 2005. The 32d Session of the UNESCO General
Conference, 32 C/ Resolution 24.

9 The UN General Conference on 32 C/Res. 24. 32 Session October 2003

1T .E. Borisova, Surrogatnoje materinstvo v Rossijskoj Federazii; problemy teorii I
praktiki [CypporaTHoe MarepmHcTBO B Poccurickort Pepepamymr: IIpobiIeMsl
Teopun 1 npakTukm]. Moscow, 2012.
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definitions of kinship. There is no agreement on the legal priority
between genetic relationship and intention in cases of conflict.
Criteria for a genetic relationship, legally expressed intention, the
legitimacy of reproductive technologies and surrogacy treatments
and the best interests of the child all need to be weighed and
applied either separately or simultaneously by the court.?
Emphasising the particular delicacy of surrogacy arrangements,
the European Court of Justice called for a cautious and individual
approach to the question of balancing the biological and factual
rights of a father (parents) to examine what was really in the best
interests of a child.®® Thus, the complexity of surrogacy
arrangements ends up becoming a complexity of recognition of
parental rights and the legal position of the child.
Notwithstanding the complexity of the issue, there is good news
from Russian judicial practice.

On non-discrimination grounds and the principle of the
child’s best interests, the Russian courts recognize the possibility
of changing the date and place of birth of a child born in a
surrogacy arrangement when registering the birth.%

Two children born to a surrogate mother in the city of
Rzhev, Tverj region, were, however, initially registered by their
parents in Moscow, where they live. The State Registration
Authority asked the court of the first instance to change the
erroneously made entry. This claim of the State Registration
Authority was satisfied. However, the Court of Appeal has finally
reversed the initial decision.

The Court of Appeal applied the procedural rules on
adoption according to article 1 of the Code of Civil Procedure by
analogy. The Court noted that on the one hand the laws on
reproductive technologies and surrogacy in particular do not
explicitly regulate the registration procedure for children born in
surrogacy arrangements. On the hand, the law contains no explicit

920.]. Lebedeva, Juridicheskaja kategorija “rodstvo” v sovremennom semejnom prave
[fOpunnueckas karteropms "poiacTBO" B COBpEMEHHOM CeMerHOM Iipasel.//
Semejnoje I zhilischnot pravo [CemerHoe 1 xvTmiiHOe ipaso], 2013, N 3.

9 Decision of the ECHR of the 21st of December 2010 “Anayo v. Germany”.
Avilable at: NJW.2011. Bd. 3565.

%4 Appeal Ruling by the Moscow City Court of September 18th 2013 (Case Nel1-
26919).
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prohibition of changing the place and date of birth of a child born
in a surrogacy arrangement if it is in the child’s best interest.

According to the article 47 of the Civil Code and article 15
of Federal Law No. 143 “On acts of civil status” the parents of a
child cannot choose the place of birth when registering a child.
The Russian Constitution guarantees the right to privacy, to
family and private life, and protects motherhood and childhood. It
allows limiting these rights only to the extent necessary to protect
competing public policy grounds.

The Court of Appeal found that changing the entry in the
register would be against the child’s best interest and would
unnecessarily limit the constitutionally protected rights of citizens.
To guarantee the secrecy of a surrogacy arrangement and to
protect the best interests of the children the Court of Appeal
recognized the possibility of changing the date and place of birth
of a child born in a surrogacy arrangement when registering the
birth.

With regard to the legal registration of a child, the Paradiso
case received no official response in Russia. Both Italy and the
Russian Federation are signatories to The Hague Convention of 5
October 1961 Abolishing the Requirement of Legalization for
Foreign Public Documents. According to Russian law, foreign
citizens can be registered as parents of a child born on the territory
of the Russian Federation. In the situation with a surrogacy
arrangement - as has been mentioned earlier - married persons
are registered as parents of a child born in a surrogacy
arrangement if they provide a document from a medical
organization confirming the birth of a child and a document
confirming the consent of the surrogate mother to register these
same persons as the parents of a child. If one parent or both
parents of a child are foreigners, the Federal Law “On
Citizenship”® of the Russian Federation recognizes the foreign
citizenship of a child. However, according to Article 12, g of the
Federal Law “On Citizenship,” if a child is born in the territory of
the Russian Federation, both or one of his parents are foreigners
and the nationality of the parents does not provide for a
citizenship for the child, the child receives Russian nationality.

% c1. 12 Pepeparbuoro 3akoHa Ne 62 ot 31.05.2002 «O rpaxmaHcTBe».
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Since the child has not been denied Italian citizenship, the issue
has not received any further official reaction.

In Russian legal discourse, the Paradiso case has been
mostly discussed as an ECHR case.”® Nevertheless, it has inspired
more dynamic and nuanced reflection on surrogacy within the
national judiciary in Russia.

On 27 September 2018 the Russian Constitutional Court
issued Resolution N 2318-O on surrogacy and the registration of
parent-child relationships.®” The claimants challenged the absolute
right of a surrogate mother to give consent to the registration of
the intended parents of a new born child as his legal parents. The
application was rejected on formal grounds. The Court confirmed
its legal position expressed in Resolution N 880-O of 15 May 2012.
In conformity with the legal position of the European Court of
Human Rights and the wide margin of appreciation, the existing
national model of surrogacy, in the opinion of the Court, is not the
only possibly model for protecting motherhood, family and
children’s rights.

In his dissenting opinion, Judge Kokotov directly refers to
the opinions expressed by De Gaetano, Pinto de Albuquerque,
Wojtyczek and Dedov on Paradiso and Campanelli in 2017 and
critically assesses important deficits of the current surrogacy
regulation in Russia.”® He argues that a birth of a child having two

%]. Garanina, T. Lysenko, Osnovnye voprosy realizasii prava na surrogatnoe
materinstvo v mezhdunarodnom prave I sudebnoj praktike Rossijskoj Federazii
[OcHoBHBIe BOIpOCHL peaym3anuil IpaBa Ha CypporaTHOe MaTepPUMHCTBO B
MeXIyHapOoOHOM IpaBe M cygeOHom npakTtmke Poccuvickonr Penmeparvm]
"Poccumickmit cynpa', 2017, N 7.

97 The Constitutional Court of the Russian Federation, Ruling from the 27th of
September 2018 N 2318-O Koncrurymnmonusm Cyn Poccurickoit @emepariyim.
Ompenenenne ot 27 ceHrsiops 2018 r. N 2318-O “O06 oTkase B HNpUHATUM K
paccmorpervio  xamobsl rpaxpgaHn CJ. m CT. Ha HapymeHwe ux
KOHCTUTYLIMIOHHBIX MpaB IyHKTOM 4 crarbu 51, myHkToM 3 cratby 52
Cemernmnoro Komekca Poccmickonr  @epiepaniny, IyHKTOM 5 cratbm 16
®enepartpHoro 3akoHa "O0 aKTax IpaXIAHCKOTO COCTOSIHM', YacThIO 9 cTaThm
55 @epepanmpHOoro 3akoHa "OO ocHOBax OXpaHBI 3OOPOBbs TpaXIaH B
Poccuvickon @epepariym’.

% Descending Opinion Judge Kokotov: “CoBmnamaroiiiee MHeHMe cymemt
Buricenra A. pe TI'asramo, Ilaymy IlumTy me AnbsOykepke, Kummirroda
Bownrreruexka m [Imurpusa emoBa K moctaHosieHuio Epponerickoro Cypma no
npaBaM desioBeKa oT 24 ausapsa 2017 roma nio geny "Ilapagmso 1 Kammanewm
rpotms Vtanm (kasroba N 25358 /12)".
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mothers causes serious moral, ethical and legal problems related
to the rights of the child and his parents. From the legal
perspective, it is essential to avoid legal uncertainty in a short
period after the birth of a child and to resolve potential conflicts
about parental rights promptly excluding lengthy proceedings.
Countries permitting surrogacy implement different solutions that
all have certain natural justifications. The Judge stresses that
within the wide margin of appreciation, different national models
of surrogacy should guarantee a due balance of constitutional
rights of the child, genetic parents and surrogate mother.

Russia realizes a gestational surrogacy model including
commercial surrogacy. The law allows a surrogate mother to
revoke her obligation to give a child born in a surrogacy
arrangement to the potential parents. This model imparts an
essential element of risk to surrogacy contract. However, such an
element of risk is in the nature of the contract, and parties can take
it into consideration before entering into contractual relationships.
Furthermore, the surrogacy contract can provide for rules
minimizing risk, like, for example, the obligation of a surrogate
mother to fully compensate the intended parents for all expenses
in the surrogacy arrangement.

The aim of constitutional jurisprudence, as Judge Kokotov
points out, would be to assess the constitutionality of lacking
differentiated regulation with regard to different surrogacy
models (commercial and non-commercial surrogacy) in Russia. He
questions the constitutionality of the single model of gestational
surrogacy in general, suggesting that commercial surrogacy might
incorporate stronger protection of the rights of genetic parents.

Another important aspect that is missing in the current
legal regulation of surrogacy contracts is the availability of clear
criteria for malpractice by a surrogate mother.
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2.5. Legal aspects of the child-parent relationship in
surrogacy arrangements. Registration of the child and parental
status of the intended parents

There are different theories on the foundation of parental
status.”” In the Russian Federation, recognition of parents’ rights is
generally based on genetic relationship and official registration. In
its Article 51, 4, the Family Code of the Russian Federation states
that the names of married persons who have given their consent in
written form to the artificial fertilization or implantation of the
embryo are to be recorded as the child's parents in the Register of
Births if the child is born as a result of the application of these
methods. Married persons who have given their consent in
written form to the implantation of an embryo in another woman
for her to bear it may only be registered as the child's parents with
the consent of the woman who has given birth to the child (the
surrogate mother). Accordingly, as previously mentioned, the
legal parent-child relationship can only be established with the
consent of the surrogate mother. According to Article 16 of
Federal Law No. 143 “On acts of civil status,”1% married persons
who have given their consent to the implantation of an embryo in
another woman should concurrently provide a document from a
medical organization confirming the birth of the child and a
document confirming the consent of the surrogate mother to
register these same persons as the parents of the child.

The law protects surrogate mothers, which has raised much
discussion. Many lawyers see it as a possibility for the couple to be
blackmailed. Even though the intended parents have a contract
with the surrogate mother, they cannot enforce it in the case of her
refusing to give them the child. As an example, in 2012 the
Russian Constitutional Court recognized the right of a surrogate
mother to decide on the future of a child, claiming a wide margin
of appreciation in surrogacy cases and conformity with European
and international case law.101

PA.A. Kirichenko, Vopros opredelenija osnovanij roditeljskogo statusa [Borpoc
oIIperieleHIIsI OCHOBAHMII POAUTEILCKOTo cTraTycal. // Semejnoje I zhillischnoje
pravo [CemeriHoe v xwniiHOe npaso]. N 6, 2008.

100Federal Law Nel43 “On acts of civil status” 1997-2014. Available at:
www.consultant.ru.

101Ruling of the Constitutional Court of the Russian Federation of May 15th
2012 N 880-O “On the non-admissibility of a petition by citizens T.P and T.]
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There has been an attempt to modify this provision: in 2016
a draft law was proposed to amend the Family Code eliminating
the mandatory consent of a surrogate mother.192 It has not so far
been reviewed by the Parliament.

The high courts in Russia in their turn begin to differentiate
between commercial and non-commercial surrogacy, stressing the
importance of contractual provisions. On 16 May 2017 the
Supreme Court of the Russian Federation issued a resolution “On
implementation of laws in cases establishing the origin of a
child.”1% In paragraph 31 it states that in disputes arising from
surrogacy arrangements, the refusal of a surrogate mother to
register the potential parents as legal parents cannot be an
absolute ground for rejection of their claim. In this case, the court
should examine if a surrogacy contract has been concluded, what
its provisions are, if the intended parents are the child’s genetic
parents and what the reasons are for the surrogate mother’s
refusal to give her consent. In every case the priority should be
given to the best interests of the child.”

Vershinina criticizes the insufficient elaboration of the
above-mentioned Resolution. “In the situation of insufficient
regulation of surrogacy, it would be very helpful if the Supreme
Court would specify the grounds for rejection or satisfaction of a
claim.” Moreover, the court should study the legality of a
surrogacy contract itself, since surrogacy is construed in Russian
law as a medical technique treating infertility and not allowed on
other grounds.”104

regarding article 51, 4 of the Family Code of the Russian Federation and Article
16, 5 of the Federal Law “On acts of civil status,” including a dissenting opinion
by Judge S.D.Knyazev [Onpenernenne Koncruryrmonnoro Cyma Poccuiickort
®eneparmmt ot 15 mas 2012 r. N 880-O "O6 ortkaze B mpuHATUM K
paccMorpenuio  XamoObl rpaxgad YIL m YIO. nHa Hapymenwme wux
KOHCTUTYLIMIOHHEBIX IIpaB IojtoxeHvsiMy 1. 4 cr. 51 CK PO n . 5 ct. 16
®enepartpHOTO 3aK0HA "OO akTax TpaKHaHCKOTro cocTostHm', a Takke Ocoboe
mHeHne cyaeu Koncrurynmonnoro Cypa Poccmiickonn ®epepamym CI.
Kas3eBa kacarennbHO Onpenernernns ot 15 mag 2012 r. N 880-O]. Available at:
www.consultant.ru.

102 Draft Law N 1177252-6 "O Baecennmn m3meHenuit B Cemennpin kogekce PO n
cTaTeio 16 PegepanpHOro 3akoHa "O0 akTax IpaXXIaHCKOTO COCTOSTHMS B UacTm
MpVIMEHEeHNsI BCIIOMOTaTe/IbHBIX PelNpOmyKIMBHBIX TeXHOJIOIMI' (BHeCeH B
I'ocymapcrsennyro [Jymy 19.09.2016.

103 Poccuvickas raseta. 24 mas 2017 r.

104 G. Vershinina, cit. at 83, 13.

423



MOULIAROVA - THE LEGAL REGULATION OF SURROGACY IN RUSSIA

2.6. The possibility of disputing fatherhood or
motherhood in surrogacy arrangements is an important
indicator of the level of legal certainty for the parties and of the
legal position of the child

Article 52, 2 of the Family Code states that a claim
disputing fatherhood by a person registered as a child's father on
the ground of Article 51, 2 of the Code may not be satisfied if at
the moment of making the entry the person was aware that he was
not actually the child's father. According to Article 52, 3 of the
Family Code, a spouse who gave his consent in written form, in
conformity with the legally established procedure, to applying the
method of artificial fertilization or implantation of an embryo,
does not have the right to refer to these circumstances when
disputing the fatherhood. Spouses who have given their consent
to the implantation of an embryo in another woman, and also the
surrogate mother (the second part of Item 4, Article 51 of the same
code), do not have the right to refer to these circumstances when
disputing the motherhood and fatherhood after the entry in the
register of births has been made.

In the modern context of pluralistic family relationships,
the high courts in Russia have started revising interpretations of
complex constellations related to biological and social parenthood.
In particular, in 2017 the Plenum of the Supreme Court issued a
resolution on the application of the law related to establishing the
origin of a child.!% There is a certain shift in balancing conflicting
rights in favour of intention.

The Supreme Court says the following. If the court finds
out, that the person who is registered as a child’s father (or
mother) is not his or her biological father (or mother), then the
claim disputing the entry made in the state register of births can
be satisfied. If the mother of a child or his or her guardian do not
demand identification of the child’s biological father, or if the
biological father himself does not claim his fatherhood and
simultaneously the person initially registered as the child’s father
objects to modification of the registration, then in exceptional

105 The Plenum of the Supreme Court of the Russian Federation from the 16t of
May 2017 N 16 O IDiemym Bepxosmoro Cyma Poccimickont @emepaitvm
ITocranonenne or 16 maa 2017 r. N 16 O IlpumeneHnun cygamMu
3aKOHOIATEIbCTBA IIPM PacCMOTPEHMM [IeJl, CBSI3aHHBIX C YCTaHOBJIEHVEM
rpoucxoxenns getent. Available at: http:/ /www.vsrf.ru.
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cases the court can reject the claim disputing the entry in the state
register of births. The court should examine if a child has
developed long-term emotional ties with the person, if the person
has an intention to raise and bring up the child as his own and to
decide on the best interest of the child.

2.7. Public policy grounds in surrogacy arrangements

The core principles of the dignity of the person and the
integrity of his/her personality, life and body are the foundations
of the human rights to reproduction, health protection and care, as
well as to the rights to privacy and family life.1® The main
purpose of new reproduction technologies and surrogacy is the
treatment of infertility.!” The law stipulates that every adult
woman of a fertile age has a right to artificial fertilization and
implantation of an embryo. A woman has the right to information
about the procedure for artificial fertilization and implantation of
an embryo, and about the medical and legal aspects of the
treatment.

The Constitution of the Russian Federation and other
organic laws are silent on possible public policy grounds related
to surrogacy treatment and new reproduction technologies. There
is an indirect mention of public policy reasoning in Decree No.
107n of the Ministry of Health, which states that new reproduction
technologies and surrogacy treatments are basically permitted in
the Russian Federation in the case of medically acknowledged
infertility, which means that hypothetically the legislator restricts
surrogacy technology to those who are not able to have children
themselves. In practice, however, clinics advertise new
reproduction technologies and surrogacy for everybody.1%

106E.V. Perevozchikova, Konstituzionnoe pravo na zhisnj I reproduktivnye prava
cheloveka [KoHCTUTYIIMOHHOe HpaBO Ha XM3Hb W PeIpPOAyKIVBHBIE IIpaBa
uestoeka], Kazanj, 2006.

107M.L. Chernyshova, A.BV. Chernyshov, EIM. Osmano, G.J. Klimenko, V.V.
Lebedev, A.I Korzhavina, Bioeticheskie i pravovye problemy besplodija I
vspomogatelinyh  reproduktivnyh  technologij [buosTdeckme W IIpaBOBBIE
npobsieMbl OecIUTOAMS M BCIIOMOTATeIbHBIX PEelpPOAYKTVMBHBIX TeXHOJIOIWVI].
Tambov. 2010.

108 For example, http://www.spbivf.com/ru/surrogatnoe-materinstvo-i-
donorskie-programmi/
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2.8. Equality and Non-Discrimination principles

Equality and non-discrimination principles in surrogacy
arrangements can be interpreted from different perspectives.

From the gender perspective, the reproductive rights of a
person are considered most sensitive, as Hasova points out.10?
Article 55, 3 of the Russian Federation Citizens’ Health Protection
Act recognizes the right of married or unmarried couples to apply
reproduction technologies provided they give their mutual
informed free consent. A single woman has an equal right.

In protecting the equality of single women, the Russian
judiciary is quite progressive and traditionally sympathetic.
Russia’s selective compliance with wuniversally recognized
international standards has long been a topic in academic
discussion.!® Despite the established criticisms of the Russian
judicial system, courts in Russia are very forward in protecting
equality rights in family matters. Two decisions by the Sankt
Petersburg District Court recognizing the equal right of a single
are examples the right of a woman to maternity and registration of
her child,'! as is a similar verdict by the Moscow District Court.!!?

However, the legislator denies single men an equal right to
parentage, thus infringing the international principle of gender
equality. Some authors criticize the regulations for being
discriminatory against single men.!’3 Their limited access to
assisted reproduction contradicts the provisions of article 19, 3 of

1090.A. Hasova, Reproduktivnyje prava v Rossii: predely zakonodateljnogo
requlirovanija [PenmpomykTvBHEIe IpaBa B Poccyt: mpemesipl 3aKOHOIATETHEHOTO
perynuposanmsi] // Konstituzionnoe pravo: vostochnoevropejskoe obozrenije
[KoHCcTHTYIIMOHHOE IIpaBO: BOCTOYHOeBporerickoe obosperne]. N 4, 2000. P. 16.
110 See, for example, Rule of Law in Russia. Issues of Implementation,
Enforcement and Practice. International Collective Monograph. Moscow.
Statute. 2010.

MRuling of Kalininskij District Court of Sankt-Petersburg from August 5, 2009
in civil matter N 2-4104 [Kamavackv paviorsst cyg, r. C.-IlerepOypra,
pemenvie ot 5 asrycra 2009 r. mo rpaxmanckomy peiny N 2-4104, cynps
Kopuarnaa A.1O.].

12Ruling of Kuntzevskij District Court of Moscow from November 3, 2009 in
civil matter N 2-3853/09 [KyHneBckiit partoHHBIV Cy[L I. MOCKBBL, pelleHye OT
3 HOg0Ops 2009 r. o rpaxmanckoMy geiny N 2-3853/09, cynps Makaposa M.D.].
113 J.V. Belyaninova, T.S. Guseva, N.A. Zakharova, L.V. Savina, N.A. Sokolova,
J.V. Hlistun, Commentary to the Federal Law 323 “On the Basics of Protection of
health of citizens in the Russian Federation” (2016) available at: www.consultant.ru
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the Russian Constitution securing equality for men and women.!14
Here again, Russian jurisprudence seems to be more open-minded
than the legislator. In 2010-2011, in several cases Russian district
courts upheld the equal right of a single man to parentage,
indicating that Russian law contains no normative limitations on a
single woman or a single man realizing her or his right to
parentage through the use of new reproduction technologies.!> It
is interesting that the first known verdict of this kind was given by
a male judge. However, according to the law, surrogacy is open to
officially married couples and single women.

In May 2018 a draft law changing the provisions of the
Family Code with regard to unregistered couples was brought
before the Russian Parliament. It initiates the recognition of the
right of wunregistered couples to enter into surrogacy
arrangements.!1¢

Presumably, by analogy with adoption it is only open to
heterosexual couples. Article 127, 1 of the Family Code of the
Russian Federation provides a right to adoption for everyone
except - in paragraph 13 - persons of the same sex in a union
acknowledged and registered as a marriage according to the law
of a foreign country which authorizes such unions, and citizens of
such a country not officially married.!’” In this vein the law does
not recognize the right of LGBT couples to enter into surrogacy
arrangements. In conjunction with the legal positions expressed
by the Constitutional Court of the Russian Federation on
adoption, it is not realistic to assume that homosexual couples can

114 Article 19, 3 of the Constitution of the Russian Federation. Available at:
www.consultant.ru

115Ruling of Babushkinskij District Court of Moscow of August 4, 2010 in civil
matter No. 2-2745/10. [BaOyImKmHCKMII parioHHBI cyA, I. MOCKBEL, pelleHVie
ot 4 aprycra 2010 r. o rpaxganckomy geny N 2-2745/10, cynps MapTeiHeHKO
A.A]; Ruling of Smoljninskij District Court of Sankt-Petersburg in civil matter
N 2-1601/11 [Pemenwue CwMormbHWMHCKOrO pavioHHoro cyma r. CaHKT-
INlerepOypra or 4 mapra 2011 r. no rpaxganckomMy geiny N 2-1601/11].

16 TTpoekt PemepanbHOoro zakona N 473140-7 "O BHeceHMM WM3MeHeHUVI B
oTHe/IbHBle 3aKoHopaTelbHbBle aKkTel Poccuiickonm @epmepanmy B 4acTu
TOCyIapCTBEHHOV  pervcTpamyyi poxpeHMss pebeHka, B  pesysbpTare
NpVIMEHEeHVsI  BCIIOMOTaTe/IbHBIX  PEelpPOIyKTMBHBIX — TeXHOIormm" (pen.,
BHeceHHad B '/ ®C PD, TekcT 1o cocrostHMIO Ha 24.05.2018).

17 The Family Code of the Russian Federation. The Federal Law Ne223 of
29.12.1995 with changes of 20.04.2015. Available at: www.consultant.ru.
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be granted a right to legally adopt a child or to openly enter into
surrogacy arrangements.

However, some agencies propose for lesbian couples to act
in a single woman capacity and homosexuals to use the model of
‘traditional surrogacy,” which is not mentioned in the law. Here, a
biological father and - ideally - a single woman (a surrogate
mother) are registered as parents of the child and the woman
legally terminates her parental rights after the delivery, so the
biological father become the only parent of the child.!8

General attitudes to LGBT unions in Russia are either
negative or cool. 72% of the Russian population find homosexuals
morally unacceptable.!’® Many Russian authors rigidly hold,
moreover, that access to surrogacy should be forbidden for
homosexual couples. Romanovskij,!?° for example, calls for
“reproduction prevention of people with unconventional sexual
orientation.” However, there is also an opposite opinion.
Discussing the issue of adoption of children in homosexual
families, Vorozhejkina, a leading expert of the “Levada-Center,”
for example, claims that in choosing between an orphanage and
adoption by a homosexual couple, adoption provides in any case
better conditions for a child.

118 See, for example, www.jurconsult.ru

WBan, 25 j1eT, Mocksa. /I remt. I Itaampyro 3aBectu peberka. Kak aTo cmenats?

— Ilpu peanmmsanvv rpaXxgaHaMM CBOVIX PEIIPONYKTMBHBEIX IIpaB HMKaKas
OVUCKPUMMHAIMS HeOOIyCTVMA. Balla cekcyaIbHas OpueHTaLVs He VIMeeT
B JJaHHOM C/Iy4ae HVYKAaKOIO 3Ha49eHVs. DTO M3JIMIIHSAA MHQOpMaLs, KoTopas
K TOMY >Ke IIpelCTaBJIgeT co0OVI OXpaHsIeMyl0 3aKOHOM TalHy Barrert JIMaHOI
JKV3HI VI, CJIEIOBATeJIbHO, He MOXKeT HIUKOTO KacaThCSL.

BaM HY>XXHO OyHeT IIpOVITH YCTaHOBJIEHHOE MeVIIMHCKOe 00cIenoBaHe, II0ciIe
4uero BBIOpaTh B CHENVAIN3MPOBAHHOM areHTCTBe OYHOYIIyI0 IeHeTHYecKYIo
MaTb CBOeTro pebeHKa (HOHOpa OOLIMTOB) VI recTallIOHHYIO CYppOraTHyIO MaTb,
KoTOopasin 6y,[LET BBIHAIIIBATH Balirero MasibIa.

119 V. Sakevitch, OtHomeHme K pa3BomaM, BHeOpauHBIM OTHOIIEHMSM,
FOMOCEKCYIN3MY,

abopram, koHTpanemmn B 40 crpaHax mMupa. Demoscope Weekly. Ne 595 -
596/21 April - 4 May 2014.

Available at:http:/ /www.demoscope.ru/weekly /2014/0595/reprod01.php.

120 G.N. Romanovskij, Pravovoje regulirovanije vspomogateljnyh reproduktivnyh
technologij [IIpaBoBOe perynvpoBaHNe BCIIOMOTATeIBHBIX PEeIPOIyKTUBHBIX
texHorormir] in// Biomedizinskoje pravo v Rossiii I za rubezhom
[BriomenymyHCcKOe mipaso B Poccrnt 1 3a pyoexom]. Prospekt. 2015.P.129.
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Some Russian scholars suggest using reproductive
technologies according to so-called “social indications,” like sexual
abstinence, psychological phobia related to pregnancy and
persons having serious anatomic or aesthetic defects.!?!

Another important aspect in interpretation of the principle
of equality is the age of persons entering into surrogacy
arrangements. Mitryakova express doubts on the reasonableness
of surrogacy arrangements for genetic parents who are 60-70 years
old. The law should contain a limitation on the age of genetic
parents, the author points out.??

From the other side’s perspective, so to say, the law does
not clearly regulate the question if a surrogate mother is a legal
subject of a parental relationship and is entitled to social benefits.
The problem of the legal position of a surrogate mother is well
illustrated by the situation regarding a medical certificate allowing
her to be on leave from work. The law provides for a medical
certificate of disability for pregnant women and mothers after the
birth of a child. Decree N 624n of 29.06.2011 “On the approval of
the procedure of issuing medical disability certificates”1?® provides
for medical certificates for women adopting a child under 3
months old. A woman who has had infertility treatment has a
right to a medical certificate and to leave, but a surrogate mother
is not explicitly mentioned.

So much has been said about the principle of equality on
the one side of the contract, that of the intended parents. The other
side - the surrogate mother - deserves attention as a discriminated
subject too.

There are some further legal issues that this paper does not
deal with. The life of a person starts with conception, notes former

121 A. Levushkin, I. Saveljev, Trebovanija predjavlyaemye zakonodatelem k budushim
roditelym rebenka, rozhdennogo s primeneniem technologii surrogatnogo materinastva
[TpeOoBanws, mnpembsBiIseMble 3aKOHOAaTelleM K OyaymuM —pomWTeIsM
pebeHKa, pOXIEHHOr0o C IIpVMMEHEeHWeM TeXHOJIOIMU CYpPpOraTHOIO
MarepuHcTBa] // CoBpemenHoe mpaso. 2015. N 9. C. 92 - 96.

122 E. Mitryakova, Trebovanija k potenzialnym roditelym pri ispolzovanii methoda
surrogatnogo materinastva TpeGoBaHMA K HOTEHUMaIBHBIM POOUTENAM IIPU
VICIIONIb30BaHMM MeToHa cypporarHoro wartepuHcrBa (Mwurpsikoa E.C.)
("Cemertroe m xvomvarHoe npaso”, 2018, N 6).

123 Decree of the Ministry of Social Development N 6241 On the issue of medical
certificates of disability [[Tpvka3s Munsgpascoupassurist Poccum] ot 29.06.2011
N 6241 "O0 yreepxpenmuu Ilopsiaka BbIImaydm JIMCTKOB HETPYIOCIIOCOOHOCTN" .
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Russian Judge at the European Court of Human Rights Anatolij
Kovler, so the legal regulation of the position of an embryo is
another pressing issue.'?* A legal framework for possible decisions
about the future of cryoconservated embryos in cases of potential
conflict between the genetic parents is another gap in Russian
law.12> There is much potential for conflict here, as, for example,
the decision of the European Court of Human Rights in Evans v.
the United Kingdom shows.'?¢ Further areas which are not
effectively regulated in Russian law are the inheritance rights of a
child born with assisted reproduction, the inheritance rights of
those born from cryoconservated embryos, donor rights in relation
to children, and the collision between the regime of secrecy in
relation to surrogacy and assisted reproduction and the right of a
child to his own identity, which includes a right to know one’s
parents.

3. Ethical issues and the “morality’ of surrogacy

Finally, I would like to touch upon the issue of the morality
of surrogacy and new reproduction technologies and their clash
with traditional values.

At the policy-making level in Russia, a lot of attention is
being traditionally paid to motherhood, childhood and family-
support measures.?”

For many women, entering into surrogacy contracts surely
offers the possibility of resolving financial and social problems.
Resolution of the Constitutional Court of the Russian Federation

1247 1. Kovler, Antologija prava [ArTponionorus pasa]. Moscow, 2002. P. 428.
125 Gendernaja perspektiva rossijskogo zakonodateljstva [[ernmepnas
3KCIIEPTM3a POCCUTICKOTO 3aKOHOIarebcTBa). Moscow, 2001.

126 The European Court of Human Rights, case of Evans v. the United Kingdom,
App. No(s).6339/05. 10/04/2007. Available at:
http:/ /hudoc.echr.coe.int/ eng#{ % 22dmdocnumber %22:[ % 22815166 %22], %22it
emid %22:[ %22001-80046 %22]}.

127 The National Strategy in the Interests of Children2012-2017 [HammonanpHas
CcTpaTervsi JeWCTBUII B WHTepecax nerent Ha 2012-2017 rr],; Hecsrwierne
mercrBa. Available at: http://government.ru/news/33171/; The National
Strategy of Children Education and Training till 2025 [Crpareris paspuris
Bocrmrarmss B Poccuvickont Demepanmi Ha mepuop, mo 2025 ropal (yrs.
pacnopspkeHueM ITpasurertectBa Poccurickort @eneparym ot 29.05.2015 N 996-
p) // C3 Pd. 2015. N 23.
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N 2318-O,128 which has been discussed earlier, uncovers to a
certain extent a realistic underpinning of surrogacy practice in
Russia. Possible manipulations in surrogacy arrangements are
linked to the right to social benefits, especially with regard to
housing that families with many children have in Russia. Thus,
one of the main motives for entering into surrogacy contracts is
surely material benefit.

Some authors speak about a non-altruistic motivation of
surrogates and an immorality of surrogacy in general.'?® In March
2017, a draft law prohibiting surrogacy was brought before the
Russian State Duma.’®® Some of the motives for the draft were the
developing surrogacy tourism to Russia, the transfer of children
born through surrogacy arrangements abroad, and the regulation
of surrogacy by a civil law contract. The draft received negative
responses from the Russian Government and the Committees and
in October 2018 was finally rejected. The Government in particular
stated that prohibition of surrogacy would limit the right of
Russian citizens to medical assistance in the case of infertility,
would lead to a development of the black market and would force
Russian citizens to travel abroad for infertility treatment.

However, discourse on moral values very often appears in
Russia where there is a lack of long-term social policies and social
responsibility also related to social and health policies, access to
quality health care and medicine, especially for the health of
women and children, the improvement of living conditions, the
reduction of poverty and a proper balance between justice and

128 The Constitutional Court of the Russian Federation Ruling from the 27th of
September 2018 N 2318-O Koncrurymnmonusm Cyn Poccurickont Demepariyim.
Ompenenerne ot 27 ceHrsiops 2018 r. N 2318-O “O06 oTkase B HpUHATUM K
paccmorpervio  xamobsl rpaxgaHn CJ. m CT. Ha HapymeHwe ux
KOHCTUTYLIMIOHHBIX MpaB IyHKTOM 4 crarbu 51, myHkToM 3 cratby 52
Cemernmnoro Komekca Poccmickonr  @epiepaniny, IyHKTOM 5 cratbu 16
®enepartpHOro 3akoHa "O0 aKTax IpaXIAHCKOTO COCTOSIHM', YacThI0 9 cTaThm
55 @epepanmpHOoro 3akoHa "OO ocHOBax OXpaHBI 3OOPOBbs TpaXIaH B
Poccuvickon @epepariym’.

129 V. Isakova, V.S. Korsak, J.A. Gromyko, Opyt realizatsii programmy
“Surrogatnoje materinstvo” [OmelT peamsarym Iporpammsl "CypporaTHoe
MaTepuHCcTBO"] // Problemy reprodukzii [ITpoGnemer penpomyximm]. 2001. N
3.C.27.

130 All the materials on the draft law to be found in the official archive of the
State Duma at: http:/ /sozd.duma.gov.ru.
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equity principles. Thus, emphasis on the traditional family seeks -
intentionally or not - to shift discussion from real problems. As in
many similar cases in Russia, moral values are brought into the
discourse where there is a lack of legal certainty and the freedom
and dignity of people are not effectively protected. Very often,
traditional values are used to compensate for deficits of regulation
and to divert attention from real issues of social responsibility.

Divergent approaches to surrogacy in Europe and
worldwide along with the position of Russia within a global
reproductive market urge us to pay more attention to the
relationship between national practices and supranational
regulation.!3!

Surrogacy is legally recognized and widely practiced in
Russia. In this regard, there is a clear contradiction between the
existing legal framework and medical practices to assist
reproduction in Russia. No matter what the reasons are for
surrogate mothers to enter into surrogacy arrangements, if
Russian law permits assisted reproduction and surrogacy, the
solid protection of all the parties and an adequate level of legal
certainty should be guaranteed.

There is a second point I would like to make concerning the
“unnaturalness of surrogacy.” I believe the best argument in the
moral discussion about surrogacy is the existence of non-
commercial surrogacy: family surrogacy when a mother bears a
child for her daughter, or when a woman preserves donor
material (sperm) from male members of the family before or
shortly after their death to have her own child. As blood donation
is being promoted to become a non-commercial activity only
rewarded with social benefits and recognition, the same should
happen with surrogacy.

When considering the discussion on the “unnaturalness of
surrogacy’ and its contradiction with the moral values of society

131 According to ex-senator Belyakov, in a year more than 70.000 foreigners
travel to Russia for medical purposes, 80% of those become services in
reproductive technologies. “3a stor rog B Poccvro mpmexano 3a oKasaHVMEM
MenuOuHCKMX  yoiuyr 70 Teicsu mHocTpanues. Vs mmx 80% mnpuexano sa
OKasaHMeM YCIyr B 00JIacTy pelnpomyKIVBHBIX TEeXHOJIOTMIL MBI OuYeHb
HelleBble IO cpaBHeHMto ¢ Esporon.” Toproeis meTsMu WM CIIaceHWe OT
Oecrutomys: 3ampemiate v B Poccuy IUIaTHOe CypporaTHOe MaTepWHCTBO.
Available at: https:/ /www.irk.kp.ru/daily/26930/3980714/ .
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and the traditional family, it is interesting to recall quite a
widespread tradition in Russia of fostering a child from a poor
family or caring for a child whose parents have died. This
happened at quite a different level of technological development,
but the motivation and social roles of foster parents were - in my
opinion - the same.

4. Conclusion

In summary, surrogacy treatment in the Russian Federation
is bound up with several legal problems. First of all, there is no
legal certainty for a couple that they will receive the child after he
is born since the law protects the interests of the surrogate mother,
who after the birth has to consent to the couple being registered as
the parents of the child. Second, there is no legal certainty for a
surrogate mother that the couple will take the child, if, for
example, the child is handicapped or the couple have their own
children in the meantime, or if the couple die or become incapable.
Third, there is no certainty about financial and damage issues
related to surrogacy treatment, as the law does not provide a
standard contractual form for surrogacy treatments. Many
problems relate to the rights of the child. The law protects the
secrecy of surrogacy and donorship. However, a child has the
right to know his parents. Russian law does not properly regulate
these essential issues.

Surrogacy practices lead to several human rights issues.
They affect some sensitive bioethical and moral issues too.
However, surrogacy is nowadays the reality in Russia. Adequate
and detailed legal regulation of new reproduction technologies
will allow human rights violations to be avoided. This is the
appropriate way consistent with international norms to overcome
legal uncertainty, and it will protect the rights and interests of all
the parties involved.
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